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PREFACE TO SECOND EDITION 

In preparing a new edition of this book my principal object 
has been to supplement the author's notes by references to 
the most recent authorities, viz. to such works of importance 
dealing with the history of Boman Law as have been published 
since the date of the first edition, and have come within my 
reach. No alteration has been made in the text, except by 
^ way of correcting a few verbal inaccuracies* Neither has any 

^ attempt been made to critically examine certain theories pro- 

pounded by the author regarding primitive Eoman institutions, 
such as the origin and effects of rrutncipation and nexum, 
even where I might not be disposed to accept all his con- 
clusions. To have done so in detail would have swollen the 
notes and increased the size of the book to an inconvenient 
extent. It must always be kept in view that our knowledge of 
early Eoman customs, at least till after the XII Tables, cannot 
be based upon historical evidence ; it is almost entirely con- 
jectural, and different writers will take different views accord- 
ing to the value they attach to this or that piece of presumptive 
evidence. 

Among the works that I have consulted, I am specially 
indebted to the valuable and comprehensive treatises of Cuq, 
Zes instUtUions jwridigues des Bomains, L'ancien droit ; and 
P. F. Girard, Manud iUmefrUaire de droit romain. I have 
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vi PREFACE 

also consulted with advantage the useful notes appended to the 
French translation of this work by G. Bourcait of Nancy, and 
the Italian translation by L. Oaddi 

The notes I have made throughout the book are contained 
in square brackets. It has been thought advisable to insert in 
the appendix the conjecturally restored text of the XII Tables, 
along with a few notes. In doing so, the arrangement of 
the fragments made by Schoell, and adopted by Bruns in his 
Pontes Jwria, has been followed, as it is the one with reference 
to which the laws are now usually cited. One or two notes 
on special topics have also been added to the appendix, and 
the index has been slightly enlarged. 

For several useful suggestions, which have been given 
effect to in the notes, I have to thank Dr. Emerton of Christ 
Church, and Dr. Williams of Lincoln College, Oxford. I 
have also to express my grateful acknowledgments to Mr. W. 
M. Harrison, Fellow of All Souls College, who kindly read the 
whole of the proofs, and gave me much assistance by his 
valuable criticisms. 

HENRY GOUDY, 

Oxford, December 1898. 



PBEFACE TO FIRST EDITION 

The following pt^es were written originally for the Ency- 
clopcedia Britarmicay but had to be very much abridged 
in order to bring them within the limits of space the 
Editor could afford to devote to their subject. He did me 
the honour to express the opinion that their publication 
in extenso would prove of service to various classes of 
readers; and the Publishers of the Encydopixdia were so 
good as to urge me to adopt his suggestion. This book is 
the result. 

I think it right to prefix this explanation ; for the plan 
and execution might have been somewhat different had an 
independent volume been in contemplation from the first. 

JAMES MUIRHEAD. 

Edinbitbgh, \8t October 1886. 
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CHAPTER I 

social and political condition of bome and its population 
down to the time of skrvius tuluus 

Section 1. — Genesis of the Soman State 

The union of the Latin, Sabine, and, to a small extent, 
Etruscan bands that, as conquerors or conquered, old settlers 
or new immigrants, together constituted the first elements of 
the Soman people, did not necessarily involve contemporaneous 
adoption of identical institutions or identical notions of law. 
Though descended from the same Indo-European stock, and 
inheriting the same primitive ideas about religion and govern- 
ment, yet those ideas must have been more or less modified in 
the course of centuries of separate and independent develop- 

^ See especially Puchta, Oumts der Institutionen d. rOm. Rechts (let ed. 
Leipeic, 1841), 8th e<L by Kriiger, Leipeic, 1875, vol. i. §§ 86-50 ; Clark, Early 
Monum Law : RegcU Period^ London, 1872 ; Genz, I>a$ Patricixhe Bom, 
Berlin, 1878 ; Eontze, Cfurms der InstUuiionen, 2nd ed. Leipeic, 1879, §§ 47-68 ; 
Bemlioft, StacU und Rechl der rSmu KiSnigszeU im Verhaltniss zu vertoand- 
ten RBcktetiy Stuttgart, 1882. [Among the more recent treatises attempting 
to throw light on this period may be specially mentioned Carle, Le origini del 
diriUo roTfiano, Turin, 1888 ; Padelletti - Cogliolo, Sioria del diritto romano, 
Florence, 1886; Cuq, InstUuiums Juridiques des Romains {Vanden droit), 
Paris, 1891. As to the author's arrangement of the subject matter into periods, 
see Appendix a, p. 421.] 
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ment.^ It is said that the characteristic of the Latin race 
was its sense of the importance of discipline, and the homage it 
paid to power and might ; that of the Sabines, their religious 
feeling and their reverence for the gods ; that of the Etruscans, 
their subservience to forms and ceremonies in matters both 
divine and human* Corresponding influences are very manifest 
in the growth of Bome's early public institutions, civil, 
military, and religioua It does not seem too much to say 
that they are traceable also in the institutions of the private 
law. The patria potestas, with the fetther's power of life and 
death over his children ; the manus and the husband's power 
over his wife ; the doctrine that those things chiefly was a 
man entitled to call his own which he had taken by the 
strength of his arm;' the right which a creditor had of 
apprehending and imprisoning his defaulting debtor, and, if 
need were, reducing him to slavery, — ^all these seem to point 
to a persuasion that might made right. The religious 
marriage ceremony, and the recognition of the wife as 
mistress of the household and participant in its sacred 
ofGices as well as its domestic cares; the family council of 
kinsmen, maternal as well as paternal, who advised the 
pateTfaTwUias in the exercise of the domestic jurisdiction; 
the practice of adoption, on purpose to prevent the extinction 
of a family and deprivation of its deceased members of the 
prayers and sacrifices necessary for the repose of their souls, 
— these seem to have flowed from a different order of ideas, 
and to bear evidence of Sabine descent. Etruscan influence 
could make itself felt only at a later date ; but to it may 
possibly be attributed the strict regard that came to be 
required to the observance of ceremonials and words of style 

' The Aryan origin of seToral of the most important reUgious notions and 
public and private institations of early Rome, and their resemblance to corre- 
sponding ones in India and Greece, have been shown by Fnstel de Goulanges, 
La oiU antique (Ist ed. Paris, 1857), 7th ed. 1879 ; Sir H. & Maine, AneietU 
Law (1st ed. London, 1862), 9th ed. 1888 ; Bemhbft, as above ; Leist, Oraeco- 
iialikhe BechlBgesckicfUe, Jena, 1884. [Add Jhering, VorgetehickU der Indo- 
europa^f 1894 ; Bemhoft, "Zur Qeschichte des Europaischen Familienrechts," 
ZSehr. f. vergU Hechtsw, vol. viii. (1889), p. 1 sq,, p. 161 aq, and p. 884 aq.] 

* ** Mazime sua esse credebant qnae ex hostibxis cepissent " (GaL iv. 16) — 
a doctrine rather pre-Roman than Roman. [On this text see Jhering, Vorgeach. 
d. Indoeurop. p. 899.] 
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in the more important transactions both of pubUc and private 
life.* 

While the result of the union of Latins and Sabines was 
that r^ulations were at once adopted which should apply to 
their public life as a united people, jet it is not only conceiv* 
able but probable that, as regarded the private relations of its 
members, each tribe continued for a time to accord a preference 
to its own ideas and traditions of right and law, and that the 
amalgamation was a gradual process, partly silent, partly due 
to regal or pontifical intervention. Just as there is little 
reason to believe in any nicely organised constitution down at 
least to the time of the Servian reforms, so is there little 
reason to believe in the existence of any very definite system 
of private law. Mixed races must, in minor matters at least, 
have made mixed customs and usages ; and, though there is 
lack of material for establishing with certainty the coexistence 
of different systems among different branches of the population, 
yet it is difficult to resist the conviction that something at 
all events of the dualism^ so marked in many of Rome's 

^ [Too much importance mnst not be attached to this theory of a descent from 
three stocks. The institutions here attributed to Sabine and Etruscan influence 
are, as has been pointed out, common to peoples of Greek-Italian stock : Carle, 
Origini (i <i r. p. 804 ; cf. Cuq, Inat. Jurid. pp. 26-29 ; Pad-CogL Storia^ 
pp. 25-2S ; Willems, Le S^nai de la ripublique romainef Paris, 1885, p. 7 aq. 
In his most recent work Voigt traces the characteristics of the early Roman law 
to a threefold influence, expressing the ethnographical descent of the people, yiz. 
(1) an Indo-Gennanic, (2) an Italic, and (3) the union of those groups which 
under Bomuhis made up the original Roman State, to wit, Latins, Sabines, and 
Aborigines. See Voigt, JUhn, lUchtageaehichte (Leipeic, 1892), voL i. p. 12.] 

' Jhering, Oeisiy vol. i. § 19 (while tracing it to another source), has thus 
tabulated some of its more prominent manifestations : — 

Bellgioiu System. Profkne System. 

Fas, Ju8, vi$. 

Aqua et ignis. Hatta (quiris\ manu$. 

Numa. Romulus. 

Confarreatio {/ax, aqua et Coemptio (hasta coelibaris), 

ignis). 

Oath, saerameTUmn, tponsio, Public guarantee, maneipa- 



Symbol 
Representative 
Maniage . 



Contract 



Procedure . 



Criminal law 



foidus. 
Legis actio sacramaUo, 

Ebmosaeer. 

PoeTta, a means of expiation. 



tio, nexum. 

Private justice, vindicaUo, 
manus it^sdio, stc 

Vtndieta publiea. 

Poena, a means of repara- 
tion. 
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early institutions may be accounted for by ethnical con- 
siderationa^ 

Section 2. — ^The Patricians^ 

There was part of the law of Borne that got the distinctive 
name of yt^ Quiritivmi, the law of the Spearmen. The QvirUes 
were the members of the gentile houses, organised in their 
curies, primarily for military, and secondarily for political 
purposea They alone of the settlers around the urhs quadrata 
ranked as citizens, down at least to the time of Servius 
Tulliua They alone could consult the gods through the 
medium of avspicia, and participate in the services ofifered to 
the tutelary deities of Home. From their number the king 
drew his council of elders, and they alone cotdd take part in 
the curiate comitia, the assembly of the warriora* They alone 
could contract a lawful marriage and make a testament ; in a 
word, it was they alone that were entitled directly to the 
benefit of Home's peculiar institutiona 

But those prerogatives of the patrician burgesses were 
theirs as members of the gentile housea Patrician Home 
was a federation of gerUes or clans ; the clans aggregations of 
families, bearing a common name, and theoretically at least 
tracing their descent from a common ancestor.' Whether 
or not the traditional account of the numerical proportion of 
families to clans and of clans to curies have any substantial 
historical foundation, and whatever may be the explanation 
of the method by which the symmetry on which the old 

' [See criticism of this theory of a doaliam in Voigt, Mihn, RO, p. 13 «g.] 

^ Jhering, Oeist, voL L § 14 ; Geiu, as above, p. 1 «;. ; Voigt, XII Tafdn^ 
vol ii §§ 169, 170 ; [Mommsen, jRom. Staatsrechi, iii p. 13 9q.; Carle, Ort^ni, 
p. 17 aq.] 

* [See ii0ra, pp. 48 and 64.] 

' [On the gens and gentiles see Carle, Origini, p. 85 a^. ; Mommsen, SB, iii 
p. 9 sq,; Cuq, Inst. t7uru2.l[pp. 80-36, 70 sq, ; Blooh, Origines du s^ruU romain^ 
p. 105 sq. Recent writers are agreed in the main that the gens was originally 
jnst the familia in the widest sense of that term, or aggregation o( familiae in 
a narrower sense. The term "clan" is the nearest equivalent in English, and 
suggests a correspondence with the Celtic and other primitive dans, and there 
are many analogies — for example, as regards the use of a common name and 
supposed descent from a common ancestor. See Eovalewsky, Oouiume contem- 
poraine et lai ancienne, Paris, 1898. The English word ** house," as we have it in 
the expression "the great houses," may be used as a convenient translation of ^e^w.] 
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writers dwell with so much complacency was attained, it is 
beyond doubt that the gentile organisation was common to 
the two races at least that contributed most largely to the 
citizenship of Bome,. and that it was made the basis of the 
new arrangement& Federation necessitated the appointment 
of a common chieftain, and common institutions, religious, 
military, political, and judicial But it was long before these 
displaced entirely the separate institutions of the federated 
gentes. Every clan had its own cult, peculiar to its own 
members ; this was the universal bond of association in those 
early times. It had its common property (p. 38) and its 
common burial-place. It must have had some common 
council or assembly ; for we read not only of special gentile 
customs, but of gentile statutes and decree& Instances are 
on record of wars waged by individual gentes ; so they must 
have had the right to require military service alike from 
their gentiles and gerUUicii} Widows and orphans of deceased 
clansmen were under the guardianship of the gens, or of some 
particular member of it to whom the trust was specially 
confided. If a clansman left no heirs, his property passed to 
his fellow-gentiles. Over the morals of its members the gens 
exercised supervision and discipline; interfering to prevent 
prodigality and improvidence, restraining abuses of the 
domestic authority, and visiting with censure, and probably in 
grave cases with punishment, any breach of faith or other 
dishonourable conduct.^ It is said that there is no evidence 
of the exercise by it of any proper jurisdiction ; but, in the 
presence of all those other powers that it undoubtedly possessed, 
it is difficult to suppose that, within its own limits, it was not 
constantly called upon, through the medium of its chief, to 
act the part of peacemaker and arbiter. Finally, its members 
were always entitled to rely upon its assistance, to have 
maintenance when indigent, to be ransomed from captivity, to 
be upheld in their just disputes and quarrels, to be avenged 
when killed or injured. 

* It wfts the heads of the oonstitQent families of a gem that were properly 
gentUn; the dependent members of those families and the clients attached to 
them were only gentUicii, [Cf. Karlowa, JRdm. RO, i. pp. 34, 85.] 

• [See €.g. Uvy, yIJ O, § 14 ; Val. Max. iii 5, 1.] 
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How all this was worked out in detail it is impossible to 
say. We do not know even whether the chieftainship or 
presidency of a clan was hereditary or elective, and, if the 
latter, whether for life or for a shorter temt Probably in 
this, as well as in other matters, there was no uniform prac- 
tice. But in the gentile eystem there was undoubtedly an 
tmpmifm in imperio that must for two or three centuries 
have exercised a powerful influence on the private law, and 
that must not be lost sight of in noting the conditions that 
accelerated or retarded its progresa^ 

Section 3. — The Clients^ 

It was very early in its history that Bome gave promise 
of its future eminence. Successful in one petty war after 
another, it deprived many small communities of their inde- 
pendent existence, leaving their members bereft alike of 
their religion, their territory, and their means of existence. 
These had to turn elsewhere for protection, and in large 
numbers they sought it from their conquerora To many 
others, both voluntary inmiigrants and refagees from other 
cities, the new settlement proved a centre of attraction. It 
was qidte ready to receive them ; but as subjects only — ^not 
as citizens. Following a custom familiar to both Latins and 
Sabines, the newcomers invoked the protection of the heads 
of patrician families of repute, to whom they attached them- 

* It deserres to be kept in mind that, with a very few exceptions, the indi- 
▼idnal patrician genUi were not nnmericaUj strong. Whatever may be the 
explanation, it seems to be the fact that, notwithstanding the admission to their 
ranks of the principal Alban families by Tollns Hostilius, and the creation of 
the minorea geides by the elder Tarqoin, they died out so rapidly that by the 
end of the regal period the original three hundred had been reduced by more 
than a half (see Qenz, 2.C. p. 9 sg. ). The reported great strength of the Taiqoinian 
and Clandian ffenU$ was due to tiieir clients ; that of the Fabian may have been 
due to the rule in observance amongst them prohibiting the exposure of infents, 
and requiring all their men to marry. 

^ See Mommsen, " Die rom. Clientel," in his RUm, Fcneh, voL ii. p. 866 9^, ; 
Voigt, *'Ueber die Clientel u. die Libertinitat," in the BeriehU d. phU,'h'ut, 
Clatse d, K. Saehe, Oesellach, d, fFisseruch. 1878, pp. 147-219 ; Marquardt, 
PHvaUebm d. B&mer (Leipsio, 1879), p. 196 sg. ; Voigt, XII Tafdn, vol. iL 
pp. 667-679 ; [Mommsen, 8K iiL p. 68 «;. ; Guq, InA. Jurid, pp. 88-86 ; Carle, 
Ori^i, p. 46 s;.] 
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selves as free vassals. The relationship was known as that 
of patron and client. It made the latter an independent 
member of his patron's gens, and thus indirectly brought him 
into relation to the state. But it was to his individual patron 
that he looked primarily for support and maintenance, and to 
him that his allegiance and service were due in the first 
instance. Dionysius describes the relation between them as 
of the most sacred character, the duty the patron owed to his 
client coming next in order to that he owed to his children 
and his wsida.^ He had to provide his vassal with all that 
was necessary for his sustenance and that of his wife and 
children ; and, as private holdings increased in extent, it was 
not unusual for the patron or his gens to give a client during 
pleasure a plot of land to cultivate for himself. The patron 
had, moreover, to assist his client in his transactions with 
third parties, obtain redress for him for his injuries, and 
represent him before the tribunals when he became involved 
in litigation. The client, on the other hand, had to maintain 
his patron's interests by every means in his power. What 
Dionysius says of his contributing to endow his patron's 
daughters, and the like, obviously refers to an advanced period 
of the history of Bome, when it sometimes happened that the 
position of parties, so far as wealth was concerned, was 
reversed ; for the relation was hereditary on both sides ; and 
there may have been instances of families that had risen to 
good social position and ample fortune recognising at the dis- 
tance of many generations that they were still clients of 
patrician houses in embarrassed circumstances, and rendering 
them assistance as in duty bound. But in the regal period 
the advantage must have been chiefly on the side of the client, 
who, without becoming a citizen, obtained directly the pro- 
tection of the patron and his clan, and indirectly that of the 
state. 

Section 4.^ — ^The Plebeians 

The plebs included all those freemen who, being neither 

' [Ab to the rale of the Xll Tables " Patroniu si clienti fraudem faxit aacer 
asto," whioh is attribated by Dionysius to Bomnlus, see Yoigt, Leges Regiae 
p. 574 9q, ; Mommsen, SR, ilL 82 n.] 



10 THE REGAL PERIOD pabt i 

patrician citizens nor clients, had settled in Borne as per- 
manent residents, hoping to make a living within her bounds, 
and enjoy de facto at least the benefit of her institutiona 
The commencement of this body, as distinct from that of the 
clients, is usually associated with the overthrow of Alba ; the 
idea being that those of its population who were not of 
sufficient distinction to be admitted into the ranks of the 
patriciate, and yet were too independent to brook submission 
to a private patron, put themselves under the direct protection 
of the sovereign, and thus, as Cicero says, — though he no 
doubt meant the words only in a popular sense, — became 
royal clients Their number is said to have been largely 
augmented in the ensuing reign by the conquest of many 
Latin towns that had broken the treaty made with them after 
the fall of Alba, and the removal of their inhabitants to 
Rome.^ It is very doubtful, however, whether it be possible 
to specify any particular settlement as the origin of the plebs. 
It seems more consistent with history to regard them as a 
heterogeneous mass of non-gentile freemen, small probably in 
numbers at first, but augmenting with ever-greater rapidity, 
who had of choice or compulsion made Home their domicile, 
but declined to subject themselves to a patron. Some may 
have been on the spot when Some was founded, others were 
voluntary immigrants in pursuit of trade; some may have 
been refugees, exiles from earlier homes because of their mis- 
deeds ; many had been driven to seek their new shelter by the 
hard fate of war, which had subverted their native cities and 
left them godless, landless, and houseless ; while in course of 
time there were accessions to their numbers from amongst 
the descendants of clients, who either were disinclined to 
continue their allegiance, or were relieved from it by the 
extinction of their patronal gentes. 

That there was any general cohesion amongst them before 
the time of Servius there is not the slightest reason to beUeva 
They were of different races, settling in Bome from different 
motives, practising in many matters different customs. If 
livy be right in the statement he makes with every appear- 

^ [Cf. Caq, IntL Jurid, p. 85 and n. 1, where an ennmeration is giyen of 
cities conquered by tlie first four kings of Rome.] 
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ance of assurance that the worship of Hercules at the ara 
maxima was Greek, we may almost infer that among the 
earliest representatives of this class of unattached non-citizen 
subjects may have been some of Hellenic descent. The exist- 
ence at a very early date of a vicus Tuscus in the valley 
below the Palatine speaks of the presence of a contingent 
from Etruria. The bulk of them, however, were undoubtedly 
Latins, with traditions and customs much the same as those 
of the greater number of the patrician houses; and this it 
was that in time caused the triumph of Latinism, and the 
predominance of the masterful spirit in the jtbs Qmritium. 

History attributes to Numa the distribution of the artisans 
and craftsmen into guilds, eight or nine in number (collegia 
opijicum)} In view of the accounts we have of later date 
as to the relations that subsisted between guild brethren, 
this action of Numa's is of special interest and significance. 
It was the creation of associations among the plebeians that 
to some extent compensated for the absence among them of 
gentile organisation. Those associations did not afifect their 
position politically, but they conferred upon them advantages 
in private life which otherwise they would not have enjoyed. 
They got a common cult, and possibly a common burial-place, 
with a master and his council to manage their afhirs, con- 
solidate customs, and arrange disputes. Between the brethren 
there was a bond, not indeed of descent, real or fictitious, 
from a common ancestor, but of close alliance and inter- 
dependence, each owing duty to the other similar to what 
might be claimed from him by a ward, a guest, or a kinsman.' 

' Plat. Numa, 17. Mommsen, in his treatise De coUegiis et sodalieiii 
Somanorum (Kiliae, 1848), spoke of this as a fable ; but in his history he accepts 
it as fact to this extent, — that the guilds must have been established in the 
earliest years of the City. 

* See in Mommsen, De eoUegiia, p. 8, various extracts from Cicero illustrating 
the closeness of the relationdiip between aodales, M. Albert G^rd, in his 
Aude »ur lea eorponUions oumrih-es A Jtome (Montb^liard, 1884), p. 4, is of opinion 
that the guilds were no invention of Numa's, but only a reproduction by him in 
Rome of an institution already well known elsewhere. There is a passage in 
livy (iv. 9) in which, speaking of the revolt in 811 u.c. of the plebe of Ardea 
agiJnst the optimates, he says that, after the former had withdrawn from the 
dty, the opijiees resolved to side with them in hope of plunder ; lus language 
suggests that the craftsmen had an independent organisation, and were to some 
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The Latin contingents that helped to swell the ranks of the 
plebeians in the reigns of Numa's immediate successors were 
more addicted to rural pursuits than to trade, but they seem 
to have been treated by the sovereign in the same indulgent 
spirit as the craftsmen had been previously. Not that they 
were incorporated in any way ; that in their case was not so 
necessary as in that of the traders, and might politically have 
been inexpedient. But they got — what to them was of most 
importance — allotments of lands for culture, and a weekly 
market was established in Bome, at which they might dispose 
of their produce. The accounts are conflicting as to the 
tenure on which they held their farms; but whatevisr may 
have been the case originally, and whether the lands they 
occupied had been derived from the king individually or from 
the state, and whether acquired by assignation or purchase, it 
is clear that by the time of Servius they were freeholders ; 
for they were enrolled in his " classes " in large numbers, and 
the qualification was ownership of real estate on quiritarian 
title. It is in view of this that some authorities are disposed 
to regard the plebeians, even before the Servian reforms, as 
half-fledged citizens — civea sine suffragio ; but the application 
to them of such an epithet seems to put their right too high. 
Admitted that they had the right to hold property both 
movable and immovable, to transfer it by quiritcirian modes of 
conveyance, and to have the protection for it of the tribunals, 
yet not only had they no share in the government of the city, 
but they were denied any participation in its religion. As 
men to whom the auspida were incompetent, their inter- 
marriage with the gentile houses was out of the question ; 
while by the more unbending of the patricians their unions 
amongst themselves were often decried as wanting in the 
effects of lawful marriage, because unhallowed by the religious 
ceremony to which the higher order was accustomed (p. 34). 
Otntes they had none during the first four centuries of Bome, 
— a feict which placed them at a disadvantage in the matter of 
inheritance and guardianship (§§ 9, 11); but there are 

extent a separate class. [On collegia as associations for purposes of trade, and 
aodalUaJUM as associations for purposes of religion {e,g, ^tfratrts ArvaUSf the 
Salii), see Ouq, p. 49 ; Karlowa, Mm. EQ. ii. pp. 69-69.] 
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indications that for certain purposes the circle of near kinsfolk 
and connections by marriage held amongst the plebeians the 
same place that fellow-gentiles did amongst the patricians 
(p. 35).* 

^ [On the plebeians, about whoee origin there are many diveigent theories, 
ahnost wholly co^jectoral, see Mommsen, SIL III. i pp. 66-68, and pp. 130- 
141. In Mommsen's view there was originally no body of plebeians distinct 
from the cHerUes; all non-patricians were clients attached to patrician houses ; 
it was only gradually that the order of plebeians arose, owing mainly to the fact 
of clientage falling into disuse. See also Cuq, p. 48 gq, ; Bloch, Origines du 
Sinai romain, p. 255 sq. ; Willems, Sinat, pp. 1-19 ; Earlowa, Ji&m, JRQ. i. p. 
62, gives reasons for dissenting from Mommsen's view.] 



CHAPTEE II 
rsgulatives of public and fbiyate obdeb 

Section 5. — ^Absence of ant Definite System of Law 

POMPONius/ who was a contemporary of Graius's, describes 
the state of the law in regal Borne as follows : — 

In the early years of our City the people lived for a time without 
actual statute or any definite law ; in everything they were subject to 
the uncontrolled power (maniu) of the kinga But it is related that after 
the City had grown somewhat, Romulus divided the populace into thirty 
parts, which he called curiae, because it was in accordance with the 
opinions expressed by them that he managed the guardianship of the 
state (reipubliccte cwram per sententicu earum expediebat). He himself 
carried some enactments through the curiate assembly ; so did the subse- 
quent kings ; all of which are extant in the collection of Sextus Papirius, 
who was one of the leading citizens in the time of Tarquin the Proud, 
the son of Demaratus of Corinth His book bears the name of jus civile 
Papirianum ; not because Papirius contributed to it anything of his own, 
but because the previously isolated laws it contains were arranged by him 
in a sort of order. On the expulsion of the kings by the Junian law 
(lege tribunicia) all those royal laws fell aside, and the people once more 
b^;an to be governed by undefined law and usage, rather than by legislative 
enactment This state of matters lasted for about twenty years. 

Such is the account of the beginnings of Boman law, 
which Justinian places in the forefront of the chief part of 
the Corpus Juris. It abounds in historical errors; yet is 
interesting as the record of what a jurist of the time of the 
Antonines believed to be fact, and which Justinian nearly 
400 years later was content to accept as accurate. The only 
part of it that can be received without reserve is the state- 
ment that originally the law was far from definite. It may 

^ Pomp. lib. sing. JSnchiridii, in Dig. i. 2, fr. 2, §§ 1-S. 
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at once be admitted also that much of what there was fell 
short of the conditions which philosophical jurists hold essen- 
tial to the conception of law. There was no single sovereign 
authority that set it ; its quality was not always the same ; 
its sanctions were often such as would be resented by modem 
jurisprudence ; and in many cases their enforcement was the 
care of individuals rather than of the state. But, whether in 
the shape of /(t» or jus, or merely precepts of ioni mores, there 
were rules in very considerable number for defining men's 
rights and preventing their inMngement, — regulatives, in a 
word, of public and private order, out of which was to be 
evolved in the course of centuries the matured jurisprudence 
of the Carpus Juris CivUis, 

Section 6. — Fas^ 

While the very frequent references to fas as distinct from 
jus bear testimony to its importance as one of the factors of 
early Boman law, yet it is extremely difficult to define its 
nature and limits. This may to some extent be accounted 
for by the fact that much of what was originally within its 
domain, once it had come to be enforced by secular tribunals, 
and thus had the sanction of himian authority, was no longer 
distinguishable from jus ; while it may be that others of its 
behests, once pontifical punishments for their contravention 
had gone into desuetude, sank to nothing higher than pre- 
cepts of ioni mores? 

By fas was understood the will of the gods, — the laws 
given by heaven for men on earth.^ Among a people that 

1 Jhering, Cftid, yoL L S§ 18, 18a ; Voigt, XII Ta/eln, vol. L §§ IS, 46. [Cf. 
Carle, Originij p. 93 ; Esmarch, Horn, Hechtsgesch. 8rd ed. 1888, § 11.] 

' [An iUnstration of this may be found in the old aotion de apontu for enforce- 
ment oisponsalia: see Bourcart, trad. Mnirhead, p. 600.] 

' Isid. Orig, y. 2, — "Fas lex divina, jus lex humana est;" Serv. ad Oeorg. 
i 269, — *'Fa8 et jura sinunt, i,e, divina humanaque jura permittunt ; nam ad 
religionem fas, ad homines jura pertinent." These definitions are comparatively 
modem, and hardly express the idea. Ausonius identifies Fas and Themis^ — 
"Prima Deum Fas, quae Themis est Graiis." [Teehnopaeg. EdyU. xii 343.] 
Certainly /a« was sometimes personified, especially in the formulae employed by 
the fetials, e.g. Liv. L 32. See Br^, "Sur I'origine des mots d^ignant le 
droit en Latin," NirnvTSsv. HisL yoL viL (1883), p. 607 9q, 
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believed so profoundly as did those early Bomans that in the 
gods they lived and moved and had their being, it could not 
fjEtil to be regarded with the utmost consideration, and to 
exercise an influence more potent than any merely human 
rules. So £Eur as can be gathered from the scattered references 
to it, it occupied a higher place and had a wider range than 
these last/ There were but few of its commands, prohibitions, 
or precepts that were addressed to men as citizens of any par- 
ticular state ; all mankind came within its scope. It forbade 
that a war should be undertaken without the prescribed fetial 
ceremonial ; otherwise it was not a fwrum pttimqtie helium, 
but an act of violence by the invaders, which their gods had 
not sanctioned, against others who were equally god-protected. 
It required that faith should be kept even with an enemy 
when a promise had been made to him under sanction of an 
oath. It enjoined hospitality to foreigners, because the 
stranger guest was presumed, equally with his entertainer, to 
be an object of solicitude to a higher power. It pimished 
murder, for it was the taking of a god-given life ; the sale of 
a wife by her husband, for she had become his partner in all 
things human and divine; the lifting of a hand against a 
parent, for it was subversive of the first bond of society and 
religion, — the reverence due by a child to those to whom he 
owed his existence; incestuous connections, for they defiled 
the altsur ; the false oath and the broken vow, for they were 
an insult to the divinities invoked. To displace a boundary 
or a landmark was a most heinous offence, not so much be- 
cause the act was provocative of feud, as because the march- 
stone itself, as the guarantee of peaceful neighbourhood, was 
especially under the guardianship of the gods. No locus 
sacer whatever could be interfered with without a breach of 
the fas ; and on a day that the ministers of religion had 
declared holy ^ it was a sin for a magistrate to exercise any 
branch of his jurisdiction in which he required to pro- 

^ Fa$ sometimefl aUowed what jus forbade, — '' transire per alienom &8 eat, 
jus non est" (laid. Orig, y. 2, 2, in Bruns, p. 826 [6th ed. iL p. 88]). 

^ [Dies iitfaati mean not so much holy as unlawful days. See Maiquardt, 
Siofm, StaatavervxUL iii p. 291, on the distinction between die$ fcuti, firftuU, 
ifUercisi, and eomiticUes; also Yoigt, XII Ta/eln, L p. 617 ; Giratd, p. 
951.] 
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nounce one of the three solemn words of style — do, dico, 
addico? 

To give an answer to the question, How were those rules 
of the/eu enforced ? is beset with difficulties. Breach of any 
of them rendered the offender impius ; but his sin was some- 
times expiable, sometimes not. Expiation required a peace- 
ofTering to the offended deity (jpiacvlaris ho«tia), accompanied 
possibly with satisfeiction to any injured third party. What 
happened in consequence of an inexpiable breach of the fas 
depended apparently on circumstances. Take the case of the 
perjurer. He had solenmly invoked the wrath of heaven upon 
himself and all that belonged to him in the event of his 
knowingly swearing falsely. It was for the pontiff to say 
whether he had done so, or whether his offence was attribut- 
able to his imprudence and therefore expiable. If it was not, 
what then ? Did the pontiffs content themselves with their 
finding, abstaining from any express sentence, and leaving the 
party injured to be the instrument of the irate deity in 
punishing the offender by reprisals V Or did they formally 
excommunicate the sinner, declaring him aacer, Le. devoting 
him to the infernal gods, and forfeiting his estate to the 
service of the deity he had primarily offended? This was 
expressly the penalty of several of the contraventions referred 
to above, — selling a wife, striking a parent, removing a 
landmark, etc (pp. 27 and 53). The homo sacer was in 
every sense of the word an outcast,— one with whom it was 
pollution to associate, who dared take no part in any of the 
institutions of the state, civil or religious, whose life the gods 
would not accept as a sacrifice, but whom, nevertheless, any one 

' The above are illostrations merely, and not intended as an exhaustive 
enumeration of what fell within the fas. Such an enumeration is impossible. 
Cicero speaks of the adoption of the elder by the younger as not only contra 
Hoturam but contra faa ; and Paul uses the same expression in speaking of 
the purchase of a freeman to take effect in the event of his becoming a slave. 
It is doubtful, however, whether they meant more than that the acts they 
were condemning were contrary to the unwritten law of nature. The same 
dubiety arises in other instances of the employment of the word by the later 
writers. 

^ This is the view of Danz, Sacrale Schuiz, p. 47 sq. He lays considerable 
stress on the words of Livy (v. 11), — "Numquam deos ipsos admovere nocen- 
tibus manus ; satis esse, si occSsione ulciscendi laesos arment.'* 

2 
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might put to death with impunity as no longer god-protected.^ 
Those precepts of the /oa, therefore, were not mere exhorta- 
tions to a blameless life, but closely approached to laws, 
whose violation was visited with punishments none the less 
effective that they were religious rather than civil. 

Skction 7. — Jus 

There is no word in the vocabulary of Boman law that 
had more meanings than jus, — " law " as the rule of action 
{norvia agendi), "right" as the faculty conferred by the 
rule (facvitas agendi), "right" as opposed to wrong, "strict 
law" as opposed to equity, "justice" as in the phrase jvs 
reddere (to dispense justice), "the place where justice was 
dispensed," as in the phrase in jus vocatio, and so on.^ It 
can admit of little doubt that the first of these was the 
original idea the word conveyed ; and it has been well said 
that if we can ascertain the meaning of the name jus we 
shall thus have an unconscious definition of what the Romans 
understood by law.^ The older form of it was jous; and 
Ennius is said to have regarded it as connected with Jove.^ 
Some modern authorities entertain the same opinion.'^ Se- 
cent philology derives it from the Sanscrit ju, to join, bind, 
or unite ; from which some deduce as the signification of jtis 
" that which binds," " the bond of society," others " that which 
is regular, orderly, or fitting." * The latest inquirer (M. Br^) 
identifies it with the Jos, jaos, or javs of the Yedas, and the 
jaea of the Zend-Avesta, — words whose exact meaning is con- 
troverted, but which he interprets as "the divine wilL"* 
Jvieo is generally allowed to be a contraction of jtcs hibeo, 
hold or isJ^e as jtis. If Br^al's definition can be adopted we 

^ Festus, y. Saeer (Brans, p. 288). See § 12, notes 14, 16. 

^ See Dig. i. 1, frs. 11, 12. 

' Clark, Prod, Jurisprnd. p. 14. 

' Apuleius, D$ deo SocrcUis, 5. 

* Rg, Lasaolx, Ueber den JSid bei den Ji6mem, Wiirzbnrg, 1844, p. 9 ; 
Husehke, Dae cdte r&miadu Jahr, Breslau, 1869, p. 214. 

* See references in Clark's PracL Jurisprud, pp. 16-20. He himself adopts- 
the latter definition. 

* Br^ (as in § 6, note 2), p. 606. [Schmidt in Mommsen, SR. iii p. 810,. 
n. 1, 2.] 



BEOT. 7 JUS 19 

obtain a very significant interpretation of the words addressed 
by the presiding magistrate to the assembled comitia in 
asking them whether they assented to a law proposed by him, 
— VditiSj fuieatis, QuirUes, etc., '* Is it your pleasure, Quirites, 
and do you hold it as the divine will, that/' and so on. As 
legislation by the comitia of the curies and centuries was 
regarded as a divine office, and their vote might be nuUified 
by the fathers on the ground that there had been a defect in 
the auspida, and the will of the gods consequently not clearly 
ascertained, this explanation of Br^al's seems not without 
support, — vox popvli vox dei. If it be right, then the only 
difference between fas and fas was this, — that the will of the 
gods, which both embodied, was in the one declared by inspired 
and in the other by merely human agency."^ 

This JU8 might be the result either of traditional and 
inveterate custom (jvs moribus constittUum) or of statute (lex).^ 
We look in vain for any legislative enactment establishing 
such an institution, for example, as the pairia potestas, or 
fixing the early rules of succession on death. Statute may 
have regulated some of their details; but they had taken 
shape and consistency before Bome had its beginnings. It 
can well be believed, however, that in the outset the customs 
in observance may have been far from uniform, — that not only 
those of the different races but those also of the different 
gentes may at first have varied in some respects, but under- 
going a gradual approximation, and in course of time con- 

' [Feu and Jtts are frequently contrasted by non-legal writers, e,g, Liv. yii. 
81 ; Virg. Aen, u. 167.] ^ 

^ There is oontroyersy about the etymology of the word lex. It was used 
by the jurists in two distinet senses— (1) as meaning a oomitial enactment 
(Gal L S), and hence occasionally called lex puhlica (Gai iL 104, iiL 174) 
[Of. Gellius, X. 20, 2] ; (2) as meaning an obligation, restriction, condition, 
declaration, or what not, expressly incorporated in a private deed {lex privata), 
as in the phrases lex mandpii, lex contractuSf lex testamerUi, etc Its most 
likely derivation is from Xiyeufy to say or to speak. The lex publica was 
originally always put to and voted by the comitia by word of mouth ; and the 
XII Tables, in declaring the binding eifect o{ a, lex privcUa when engrafted on a 
conveyance or contract per aea et libram (§ IS), use in reference to it the phrase 
vii lingua nuncupassit (Festus, v. NunaipcUa^ Bruns, p. 28). [Of. Voigt, R&m. 
RG. i p. 21. Mommsen, 8R, iii. pp. 808-810 and notes. In later juristic 
usage lex had various other meanings than the above, e.g. an imperial con- 
stitution. See also Soltau, GUUigkeU der PlebiscUe (Berlin, 1884), p. 90 aq.] 
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solidating into a general jus QuirUium,^ That the bulk of 
the law was customary is universally admitted. But Pom- 
ponius speaks of certain laws enacted by the comitia of the 
curies, which he calls leges regiae. The opinion of the best 
authorities is that it is a mistake to attribute those so-called 
"royal laws"^° to that assembly. According to the testi- 
mony of the old writers it had very little share in the work 
of legislation. Bomulus jv/ra dedit in his own right, — not 
jura tidii. As Bemhoft remarks, we read not a word of the 
co-operation of the people when he united the old Bomans 
and Sabines, when Numa regulated the cult, when TuUus 
Hostilius admitted the Alban gerUes to the patriciate and 
reorganised the army, when Ancus Marcius formulated the 
fetial law, when the elder Tarquin augmented the senate, or 
when Servius Tullius created the centuries. Tarquin's attempt 
to double the strength of each centuiy of the cavalry had to 
be abandoned; but that was because it had been fixed by 
Bomulus auspicatim, and his prox)osal therefore an interference 
with divine arrangements; he got over the difficulty by 
doubling the centuries themselves. When the king did 
consult the comitia it was in minor matters of a semi-private 
nature, and probably as matter of policy, — ^the sanctioning of 
testaments, adrogations, and the like." Mommsen is probably 

' Yet without necessarily extinguishing particular customs. £.g. the com- 
mon law conferred upon a parent a qualified right to abandon his o£bpring, 
while the geTis Fabia required its members to rear all their children (Dion. ix. 
22). * 'There can be no community without rules, — ^law in the widest sense; 
family, clan, etc., aU must have them ; but even when the state is reached, 
state law does not necessarily overwhelm the rules of the lesser communities " 
(Bekker, Z. f. vergUich, R, W. vol. i. p. 109). 

^° The most recent and comprehensive treatise on the subject of ^e so-called 
Royal Laws, and containing references to the earlier literature, is that of Voigt, 
U(^ die Leges Begiae, Leipsic, 1876, 1877 (republished from the TranMctions of 
the Saxon Academy). A collection of them from Livy, Dionysius, Plutarch, 
Servius, Macrobius, etc, wiU be found in Bruns, p. 1 aq. Of ^e Jua Papiri- 
anum referred to by Pomponius no remains are extant ; but Paul (Dig. L 16, fr. 
144) mentions incidentally that it was commented by one Granius Flaccus (who 
was of the time of Julius Cffisar). Marliani's Laws of Romulus, in his Topo- 
grapkia urbis Hajnae, lib. 2, cap. 8 (Gfraevii Thea, vol. iii. p. 86 aq.), are now on 
all hands regarded as without authenticity. [Ouq, p. 6 and p. 55 aq. ; Voigt, 
Mm, RG. L p. 16 ; Eriiger, Gesch. der Quellen, § 1.] 

^^ Bemhoft, Stoat u, Recht, pp. 116, 117. See also Earlowa, Rom, RG. 
i pp. 52, 53. 
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near the mark when he describes the leges region as mostly 
roles of the fasy which were of interest not merely for the 
pontifTs but for the public, — with which it was of importance 
the latter should be acquainted, that they might know the 
risks they incurred from their contravention.^' Instead of 
remaining buried in the pontifical books, along with the more 
esoteric rules of ritual, etc, they were published in some form 
or other ; but whether by the kings whose names they bear, 
or by the pontiff under their direction, can only be matter of 
speculation. It is not to be assumed that there was no 
legislation beyond this ; some of the laws of which we have 
record were of a different character.^' But on the whole it 
seems beyond doubt that it was custom rather than statute 
that was the main factor of the jus of the regal period.^^ 

Section 8. — Boni Mores 

As something different from the jvs moribvs constittUum 
mention must be made of boni mores as one of the regulatives 
of public and private order.^ Part of what fell within their 
sphere might also be expressly regulated by fas or jus ; but 
there was much also that was only gradually brought within 
the domain of these last, and even down to the end of the 
republic not a little that remained solely under the guardian- 
ship of the family tribunal or the censor's regimen mx/rum. 
Its function was twofold : for sometimes it operated in 
restraint of law by condemning — ^though it could not prevent 
— ^the ruthless and unnecessaiy exercise of legal right, as, for 

^ Mommsen, BJomiMus StaaUrechtj vol. ii 1, p. 41. Clark {Pmct. Juris- 
prud, p. 284) thinks that the pontiffs, as "the repositories of those primeval 
customs which formed the first Roman law,*' threw " into the form of general 
roles such applications of general onstom and opinion as required declaration or 
penal enforcement." 

" [Cuq, Inst. Jurid, p. 57 sq, describes the leges regiae as the work of the 
kings acting as legislative interpreters of the law under the inspiration of the 
gods, in matters relating to faSf as contrasted with leges euriatae which were 
proper legislative enactments.] 

M [See w/ra, p. 49 n.] 

^ See Yoigt, XII Tafeln^ voL i. § 15. [Mos is defined by Festus as instUutum 
patriwm, id est memaria veterum peHiTiens maosime ad religumes ecterimfmiasque 
wntiquorwnif Brans, 6th ed. ii. p. 14.] 
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example, that of the head of a house over his dependants ; 
and sometimes it operated snpplementarily, by requiring ob- 
servance of duties that could not be enforced by any com- 
pulsitor of law. Dutiful service, respect, and obedience 
{obseguium et revererUia) from inferiors to superiors, chastity 
(pudicUia), and fidelity to engagements express or implied 
(fides), were among the officia that were thus inculcated, and 
whose neglect or contravention not only affected the reputation 
but often entailed punishments and disabilities, social, political, 
or religious.^ To increase the respect for such virtues, and 
make their observance in a manner a religious duty, some of 
them were deified and provided with a temple and a cult 
Mdes was one of them (p. 49). There was none of the minor 
numdna for which the ancient Boman had greater reverenca* 
Whether in public or private life, an engagement in his eyes 
was sacred.^ An avoidable breach of it is said to have been 
extremely rare. If he failed the jus had no punishment for 
him. It might reach a man if he had engaged per aes et 
libram (§§ 14, 30) or by a formal ^ponsio (§ 39); but then 
the ground of action was the nexum or sponsio in which his 
engagement was clothed, not the engagement itself. "He 
agreed, but has not stood to his agreement," was a plaint of 
which the ordinary civil tribunal took no cognisance. Whether 
the pontiffs ever did so, viewing it as a dishonour of Fides, 

' The constant reference in the pages of both the lay and professional 
writers to in/amto, ignominia, turpitttdo, improbiUu, etc. as imposing dis- 
qualifications, shows how much store continued to be set, theoreticaUy at 
least, on integrity of character. £yen in Justinian's law we find ingratitude 
regarded as justifying a donor in revoking a donation, a patron in again 
reducing his freedman to slaveiy, a parent in disinheriting his son, and a 
court of law in refusing to allow an heir to take an inheritance left him by 
testament. 

• [Thus Horace (Od. i. 24), 

— coi Pador, et Jtutitlae sorer 
inoompta Fides, nndaqne Veritas 
quando nllnm inveniet parem ¥ 

See also Hor. Carm, See, 57 ; Virg. Aen, i. 292.] 

* *'Populu8 Romanus . . . omnium [virtutum] maxime et praecipue Fidem 
coluit sanctamque habtiit tarn privatim quam publice" (GelL xx. 1, 89). 
''Fides, t.6. dictorum oonventorumque constantia et Veritas" (Gic. De Of, L 7, 
23). See also De Off. iii. 81, 11. On Kuma's institution of the cult of Fides, 
see Liv. L 21, 4 ; Dion. ii. 75. See also infra, p. 50, n. 2. 
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does not appear ; but as a contrayention of bani mares it was 
undoubtedly a matter for the animadversion of those who 
exercised the regimen Tnorum, — the king over the citizens 
generally, the gerUes over their members, and probably the 
coUegia opificum over their sodales. 



CHAPTER III 

J 

institutions of the pkivate law 

Section 9. — The Family Organisation^ 

In describing the domestic organisation of the Somans it would 
be pedantic to be always using the Latin word familia instead 
of the English " family." ' Yet there would be reason for it ; 
for the ideas they respectively convey are by no means identical 
Husband, wife, and children did not necessarily constitute an 
independent family among the Bomans, nor were they all 
necessarily of the same family. Those formed a family who 
were all subject to the right or power — originally manvs,^ but 

^ See Schupfcr, La Famiglia aeeondo U diriUo roma/no, Padua, 1876. [On 
primitive marriage see Westermarck, ffist, of Human Marriage (London, 1891), 
pp. 96-113 ; also Bourcart (trad. Muirhead), p. 575, sq.] 

' Familia and *' family" are used in this section solely to designate the 
group of persons subject to the same paterfamilias [familia proprio jure]. Occa- 
sionally they meant (1) a gens or group of families in the stricter sense ; or (2) 
the family estate proper, as in the provisions of the XII Tables about succession — 
adgnatus proximus famUiam haheto ; or (S) the family slaves collectively, as in 
the phrases famiUia urbana, familia rustica, [Familia had other meanings. 
Thus it was applied to the separate branches of a gens ; see Mommsen, SR, iii. 
p. 10 n. and p. 16 n. ; and to the whole body of agnates {familia communijure) ; 
Dig, 1. 16, fr. 195 ; and to cognates ; see Rivier, Precis du droit defamille remain 
(Paris, 1891), §§ 1, 2. Cuq, Inst, Jwrid. p. 152, has attempted to make out 
that in the expression " domus familiaque " the former term {dcym'us) indicated 
originally a group of persons envisaged from the point of view of the rights of a 
master {paier^ dcmvnus)^ while the latter indicated a group subject to the power 
of the same head, but also forming a religious organisation in which the pater- 
fofmilioA is conceived as subject to duties as well as exercising rights. As to the 
meaning oi familia in the expression " familia pecuniaqite" see infra, p. 63.] 

' Tliis word manus, though in progress of time used chiefly to express the 
power a husband had over the wife who had become a member of his family, was 
originally the generio term for all the rights exercised not only over the things 
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latterly jus — of the same family head (pcUerfamilias). He 
might have a whole host dependent on him, — wife and sons 
and daughters, and daughters-in-law, and grandchildren by his 
sons, and possibly remoter descendants related through males ; 
so long as they remained subject to him they constituted but 
one family, tiiat was split up only on his death or loss of 
citizenship. But if his wife had not passed in manvm — and 
that was common enough even during the republic and universal 
in the later empire — she did not become a member of his family; 
she remained a member of the family in which she was born, 
or, if its head was deceased, or she had been emancipated, was 
the sole member of a family of her own. Both sons and 
daughters on emancipation ceased to be of the family of the 
paterfamilias who had emancipated them. A daughter's chil- 
dren could never under any circumstances be members of the 
family of their maternal grandfather; for children bom in 
lawful marriage followed the family of their father, while those 
who were illegitimate ranked from the moment of birth as 
pcUresfamHias and matresfamilias. It is very evident, there- 
fore, that the Boman familia was an association of which the 
word " family " in its ordinary acceptation conveys but an im- 
perfect and inaccurate representation. 

With the early Bomans, as with the Hindus and the 
Greeks, marriage was a religious duty,* — a duty a man owed 
alike to his ancestors and himself. Believing that the happi- 
ness of the dead in another world depended on their proper 
burial, and on the periodical renewal by their descendants of 
prayers and feasts and offerings for the repose of their souls, 
it was incumbent upon him above all things to perpetuate his 
race and his family cult.^ In taking to himself a wife, he was 

belonging but aUo the persons subject to him ; for a slave when enfranchised 
was said to be "manumitted," and the same phrase was also employed occa- 
sionally to express the condition of a filiurfamilias released from the poteatas, 
although ** emancipated " was the usual one. [Livy , xxx iv. 2, uses the term as 
equivalent for tutela, Manua is also used by Pomponius, Dig. L 1, fr. 2 § 1, to 
indicate the power of the kings. As to manvs generally and the etymological 
connection of the word with the mund or mvmt {mundium) of old German law, 
see Carle, Origini, pp. 196, 201 ; G^rardin, ** La tutelle et la curatelle dans 
Tanden droit remain," Nouv. Bev. Hist, 1889, p. 4 n. ; cf. also infra, p. 60.] 

* See Fustel de Coulanges, Xa ciU antique, pp. 41-54. 

^ " Sacra privata perpetua manento. Deorum manium jnra sancta sunto. 
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about to separate her from her father's house and make her a 
partner of his family mysteries. With the patrician at least 
this was to be done only with divine approval, ascertained by 
auspicia. His choice was limited to a woman with whom he 
had convbium {iiriyap,la) or right of intermarriage.^ This was 
a matter of state arrangement ; and in the regal period Boman 
citizens could have it outside their own bounds only with 
members of states with which they were in alliance, and with 
which they were connected by the bond of common religious 
observances. A patrician citizen, therefore, if his marriage was 
to be reckoned lawful {justae nuptiae), had to wed either a 
fellow-patrician or a woman who was a member of an allied 
community. In either case it was essential that she should 
not be one of his sobrinal circle, i.e. of kin to him within the 
seventh degree;^ second cousins, therefore, being related in 
the sixth degree according to Boman computation, could not 
intermarry.^ 

The ceremony itself was a religious one, conducted by the 
high priests of the state, in presence of ten witnesses, repre- 
sentatives probably of the ten curies of the bridegroom's tribe, 
and known as confaTreaiio ; ^ for it may be affirmed with all 

Sob (=8ao8) leto datoe divos habento *' (Cic in his draft of a code De Leg. iL 9, 
22). *' Animas piscare patemas" (Ov. FcuL ii. 683). See also Cic. ^ Leg, 
iL 22, § 65 ; Aug. De Civ. Dei, viiL cap. 26. 

* It was the want of contUnum between the early settlement of Romulus and 
the neighbouring cities and villages that, according to the story (Liv-^ ]- Sk\ 
caused the abduction of the Sabine maidens. Romulus is said to have sued for 
it in the first instance ; but his overtures were repulsed with the advice to open 
an asylum for women as well as men, as his only chance of finding equal mates 
for his followers ; and it was only then that they resorted to their rough mode 
of wooing and wedding. [Cf. Gaddi, Traduzione di Muirhead, p. 26, n. 48.] 

^ According to the old phraseology there could be no intermarriage within 
the circle of the ju8 oaeuli. On this old institution, ''the right of kiss,*' see 
Klenze, Dcu FamUienreeht der Cognaten und Affinen nach rom. tu venoandUn 
Reehten (Berlin, 1828), p. 16 s^. [This jus oscxUi must not be confounded with 
oKulwm ifUerveniens. See Gaddi, op, ciL p. 26, n. 49.] 

' In time this was relaxed, and eventually marriage permitted even between 
first cousins, Just. Inat, i 10, 4. [Marriage of first cousins, competent in 
Cicero's age, was for a time under the empire forbidden, and again expressly 
sanctioned by the emperors Arcadius and Honorius {Cod, v. 4» 19).] 

« Gai. i. 112. See Rossbach, Die r&misehe Ehe (Stuttgart, 1863), p. 96 tq. ; 
Karlowa, Die Formen d, rHnu Ehe u, Manns (Bonn, 1868), p. 6 sj. [Rein's 
1st Excursus in 2nd vol. of Becker's CkUltu, Jhering suppoees that the ten 
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but absolute certainty that it was not until after the Canuleian 
law (309 u.c.) had legalised intermarriage with a plebeian, that 
a patrician condescended to any less sacred form of completing 
the bond of marriage.^^ Its effect was to dissociate the wife 
entirely from her father's house and to make her a member of 
her husband's; for confarreate marriage involved what was 
called in manum conventio, the passage of the wife into her 
husband's '' hand " or power (but this always on the assump- 
tion that her husband was himself paterfamilias ; if he was 
not, then, though nominally in his hand, she was really subject 
like himself to his family head). Any property she had of 
her own — which was a possible state of matters only if she 
had been independent before marriage — ^passed to him as a 
matter of course ; if she had none, her paterfamilias provided 
her a dowry (dos), which shared the same fate. Whatever she 
acquired by her industry or otherwise while the marriage lasted 
also as a matter of course fell to her husband. In fact, so far 
as her pecuniary interests were concerned, she was in much 
the same position as her children ; and on her husband's death 
(according to Gains) she had a share with them in his inherit- 
ance, as if she had been one of his daughters. In other 
respects rrumus conferred more limited rights than patria 
potestas; for Bomulus is said to have ordained that if a man 
put away his wife except for adulteiy or one of two or three 
other very grave offences, he forfeited his estate half to her 
and half to Ceres ; " while if he sold her he was to be given 
over to the infernal gods.^^ 

The patria potestas was the name given to the power 

witnesses origixiAlly represented the ten ffentea of the wife's curia, and that they 
were present to legalise the marriage by attesting that the woman was not marry- 
ing oatside her curia without sanction, Vorgesch, d. Indoeurop. p. 407.] 

^^ [Cuq, InsL JuricL p. 215 sq, suggests a novel theoiy of confarreation — viz. 
that it originally applied only to ezogamous marriages {gentU enuptio).'\ 

^ One wonders how in such a case children were provided for. [See Gaddi, 
trad. Muirhead, p. 2S n.] 

" Plut. Rom, 22 (Brans, p. 6). On the subject of the early law of divorce, 
see yon Waohter, Ueber EheBcheidungen bei den M&mem (Stuttgart, 1822), p. 1 
tq, ; Berner, De diwrtiis apud RomanoB (Berolini, 1842), p. 1 tq, ; Schlesinger, 
Z.f, HO, vol. viii. (1867), p. 68 aq. [On the meaning of Uie law of Romulus in 
Plutarch here referred to, see Jhering, Vorgesch. d, Indoeurop, p. 419. As to 
sacraiio hofnorwrn^ see irrfray p. 58.] 
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exercised by a father, or by his paterfamilias if he was himself 
in potestaie^ over the issue of such justae nuptiae. The Soman 
jurists boasted that it was a right enjoyed by none but a Boman 
dtizen,^^ — a statement not strictly accurate, seeing that in the 
early empire the Latin municipalities of Spain and some other 
western provinces, though their burgesses were not Soman 
citizens, yet had manvs and patria pctestas modeUed on those 
of Boma^^ But it certainly was peculiar to the Bomans in 
this sense, that nowhere else, except among the Latin race 
from which they had sprung, did the paternal power attain 
such an intensity. It seems originally to have entitled a father, 
or his paierfamUiaa if he was himself in domestic subjection, 
to decide — ^not arbitrarily, of course, but judicially — whether 
or not he should rear the child with which his wife had pre- 
sented him. But this right of his was very early restricted ; 
for Bomulus has the credit of having ordained (1) that he 
should rear all his male descendants, and at least his first-bom 
daughter ; (2) that he should not put any child to death before 
it had reached its third year, unless it was grievously deformed, 
and then he might expose it at once, after showing it to his 
neighbours ; and (3) that if he transgressed he should forfeit 
half of his estate, and submit to other undefined penalties, 
probably religious.^^ But this did not aflFect his right to deter- 
mine whether or not he should admit the child whose life was 
thus secured to membership in his family {liberi susceptio), with 
all its privileges, social and religious ; apparently it was not 
until the early empire that he was deprived of his power to 
decide himself the question of his child's legitimacy.^* 

The practical omnipotence of the paterfamilias and con- 
dition of utter subjection to him of his children in potestate 
became greatly modified in course of centuries ; but originally 
the latter, though in public life on an equality with the house 
father, yet in private life, and so long as the potestas lasted, 

^ "Jus proprium civium Romanorum " (Gai. L §§55, 189 ; Just. Inst, i. 9). 

[Gaius, however, excepts the Gal&tians.] 

^* Lex SalpeTisana (temp. Domit.)) cap. 22 (Bmns, p. 181).^ 

i» Dion. Hal. ii. 15, 26, 27 (BruDS, p. 7). [See Cuq, p. 158.] 

" See Voigt, Leges Regiae (as in § 7, note 10), p. 24 note. [As to liheri sus- 

ceptio {liberos tollere), see Ciiq, p. 161 ; Labb4, **Du manage romain," Nouv, 

Hev. Hist. 1887, pp. 9, 11.] 



\ 



SECT. 9 THE FAMILY ORGANISATION 29 

were subordinated to him to such an extent as, according to 
the letter of the law, to be in his hands little better than his 
slaves. They could have nothing of their own, — all theyl 
earned was his ; and though it was quite commoD, when they 
grew up, for him to give them peculia, " cattle of their own," 
to manage for their own benefit, yet these were only de facto 
theirs but de jure Ms. For offences committed by them out- 
side the family circle, for which he was not prepared to make 
amends, he had to surrender them to the injured party, just 
like slaves or animals that had done mischief. If his right 
to them was disputed he used the same action for its vindication 
that he employed for asserting his ownership of his field or 
his house : if they were stolen, he proceeded against the thief 
by an ordinaiy action of theft ; if for any reason he had to 
transfer them to a third party, it was by the same form of 
conveyance he used for the transfer of things inanimate.^^ ^ Nor 
was this all ; for according to the old formula recited in that 
sort of adoption known as adrogation, he had over them the 
power of life and death, jus vitae nedsque}^ This power, as 
already noticed, was subject to certain restrictions during the 
infancy ^® of a child ; but when he had grown up, his father, 
in the exercise of the domestic jurisdiction, might visit his 
misconduct, not only in private but in public life, with such 
punishment as he thought fit, even banishment, slavery, or 
death.«> 

It might happen that a marriage was fruitless, or that a 
man saw all his sons go to the grave before him, and that the 
pcUerfamUias had thus to face the prospect of the extinction of 
his family and of his own descent to the tomb without pos- 
terity to make him blessed. To obviate so dire a misfortune 
two alternatives were open to him, — either to give himself in 
adoption and pass into another family, or to adopt some one 

^ [These are just illustrations of the effects of manua in its wider meaning.] 

^ Aol. Gell. v. 18, 9. [Cuq, p. 155 n., points out that the texts use the 
expression potesUis (not Jus) vUae neeisqvs, with reference to early law.] 

^ In the Roman, not the English, sense of the word. 

* A law attributed to Numa forbade a man to sell a son he had permitted to 
many (Dion. HaL iL 20, Bruns, p. 9). [Paul, in Dig. xxviii. 2, fir. 11, expressly 
affirms the existence ofpotestas ocddendi in the early law. See also Collatio, iv. 
8, 1.] 
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as a son, who should perpetuate his own. The latter was the 
course usually followed.^^ If it was a paterfamilias that he 
adopted, the process was called adrogation {adrogaiio); if it 
was a filivsfamilias, it was simply adoptio. The latter, un- 
known probably in the earlier regal period, was a somewhat 
complicated conveyance of a son by his natural parent to his 
adopter, the purpose of course being expressed ; its effect was 
simply to transfer the child from the one family to the other.*^ 
But the former was much more serious ; for it involved the 
K extinction of one family ® that another might be perpetuated. 
It was therefore an affair of state. It had to be approved 
by the pontiffs, who probably had to satisfy themselves that 
there were brothers enough of the adrogatee to attend to the 
interests of the ancestors whose cult he was renouncing ; and 
on their favourable report it had to be sanctioned by the vote 
of a comiti a of the jairies, as it involved the possible depriva- 
tion of his gens of their right of succession to him.^ If it was 
sanctioned, then the adrogattcs, from' being himself the head of 
a house, sank to the position of a filivsfamUias in the house of 
his adoptive parent ; if he had had wife or children subject to 
him, they passed with him into his new family ; and so did 
everything that belonged to him and that was capable of trans- 
mission &om one person to another. The adopting parent 
acquired potesta^ and power of life and death over the adopted 
child exactly as if he were the issue of his body ; while the 
latter enjoyed in his new family the same rights exactly that 
he would have had if he had been born in it 

The manus and the patria potestas represent the masterful 
aspects of the patrician's domestic establishment. Its conjugal 

° [As to adoption in other early codes and the alternative cnstom of levirate, 
see authorities cited in Boorcart (trad. Muirhead), p. 88 n. ; also Yiollet, Fr^cis 
de Vhistoire du droit frafifais, p. 401 (2nd ed. p. 482) sq, ; Gortyn Tables, § 14.] 

^ [It is uncertain whether it was known prior to the XII Tables, but there 
is no improbability in the view that it did exist in some form. See Sohm, Inst. 
(Eng. transl.)) p< 887 ; Mommsen, SB. iii. p. 87 ; infra, p. 48.] 

" A paieTfamUias who had no person subject to him constituted a ** family" 
in his own person. [As to adrogation, see Guq, p. 285.] 

^ [It involved also prejudice to creditors through capitis deminutio. The final 
stage in the adrogation was the detetAatio sacrorwnky by which the adrogatee 
renounced the cult of his ^ens. On this d, a. see Becker-Marquardt, Handbueh 
d. r. A. iv. 289, 240.] 
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and parental ones, however, though not so prominent in the 
pages of the jurists, are not to be lost sight o£ The Boman 
family in the early history of the law was governed quite as 
much by fas as /u^. It was an association hallowed by religion, 
and held together not by might merely but by conjugal affec- 
tion, parental piety, and filial reverence.** The purpose of 
marriage was to rear sons who might perpetuate the house and 
the family mcra. In entering into the relationship the wife 
renounced her rights and privileges as a member of her father's 
house ; but it was that she might enter into a lifelong partner- 
ship with her husband, and be associated with him in all his 
family interests sacred and civil.^ The husband was priest in 
the family ; but wife and children alike assisted in its prayers, 
and took part in the sacrifices to its lares and penates. As the 
Greek called his wife the house-mistress, hkairoiva, so did the 
Eoman speak of his as maierfamilias, the house-mother.*^ She 

* "Matrem et patrem . . . venerari oportet" (XJlp. in Dig. zxzyii. 16, fir. 
1, § 2). ** Patria potestas in pietate debet, non in atrocitate consistere " (Hadr. 
in Dig, xlviiL 9, &. 5). Cicero (CtUo May, 11, 87), speaking of App. Claudius 
Caecus, thus depicts the ancient household rigime: "Quattuor robustoe filios, 
quinque filias, tantam domum, tantas clientelas Appius regebat et caecus et senez. 
. . . Tenebat non modo auctoritatem, sed etiam imperium in suos ; metuebant 
servi, yerebantnr liberi, carum omnes habebant ; vigebat in ilia domo mos patrius 
et disciplina." Denis, in his Histoire des icUes morales dans VarUiquiU (vol. iL 
p. 112), says : ** Instead of that terrible power (the ^Mi^ria potestas) of which the 
historians of Roman law speak so much, we read rather in the writers of the early 
empire of nothing but the sacred duties of father and mother. ... I might cite 
from Quintilian, and Pliny, and Tacitus, and Juvenal the most beautiful passages 
on the necessity and importance of education in the family, the inconvenience and 
mistake of confiding children to slaves, the respect due to the innocence of their 
infancy and youth, the tenderness that ought to be displayed towards them, and 
which forbids the use of the rod in training them as if they were mere animals." 

* Dion. Hal. (ii 25) says that so it was expressly declared by Romulus. The 
old idea still survived in the imperial jurisprudence, when technically, in con- 
sequence of the disuse of in manum eonveniio, husband and wife were no longer 
members of the same family ; as, for instance, in the words of the emperor 
Gordian {Cod. Just. ix. 32, 4), **uxor quae sooia rei humanae atque divinae 
domus suscipitur." See also Modest, in Dig, xxiii. 2, fr. 1. 

^ McUerfamUicu is used in the texts in two distinct senses, (1) a woman sui 
juris, i.e. not subject to any family head, and (2) a wife in manu jnarUi. [See 
Gellius xviii. 6, " in mariti manu mancipioque." According to Paul Diac. jnater' 
familias in the old law meant wife of a paterfamilicu. The term was also in 
later law applied to a woman of good character, whether married or not, e.g. 
Dig. L 16, fr. 46, § 1 ; xxiii 2, fir. 41, § 1. Cf. Labbd, '<Du mariage remain," 
jYomv. Bev. Hist. 1887, p. 14 sq. It had also other meanings.] 
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was treated as her husband's equaL^ As for their children, 
the potestaa was so tempered by the natural sense of parental 
duty on the one side and filial affection on the other, that in 
daily life it was rarely felt as a grievance ; while the risk of 
an arbitrary exercise of the domestic jurisdiction,^ whether in 
the heat of passion or \mder the impulse of justifiable resent- 
ment, was guarded against by the rule which required the 
paterfamilias to consult in the first place the near kinsmen of 
his child, maternal as well as paternal^ Even the incapacity 
of the subject members of the family to hold property of their 
own cannot in those times have been regarded as any serious 
hardship ; for, though the legal title to all their acquisitions 
was in the house-father, yet in truth they were acquired for 
and belonged to the family as a whole, and he was but a 
trustee to hold and administer them for the common benefit'^ 
What had come to him by descent, the "bona patema avita^grue, 
he was in a peculiar manner bound to preserve for his children, 
any squandering of them to their prejudice entitling them to 
have him deprived of his administration.^ 

In Greece the patria potestas never reached such dimen- 
sions as in Eome, and there it ceased, de facto at least, when a 
son had grown up to manhood and started a household of his 
own. But in Bome, unless the paterfamilias voluntarily put 
an end to it, it lasted as long as the latter lived and retained 
his status. The marriage of a son, unlike that of a daughter 
passing into the hand of a husband, did not release him from 
it, nor did his children become subject to him so long as he 
himself was in potestaie. On the contrary, his wife passed on 

^ [On Aiyan influence on the early Roman matrimonial relation, see Jhering, 
Vorgeach. d. Indoeurcp, p. 411 sq,] 

^ Seneca speaks of the pcUer/amilias as jiidex domesticua {Controv. ii. 3), and 
domesticus magistratus (De henef, iii. 11). 

^ [As to the c€7icUium propinquorurn, see infrat p. 35, n. 44.] 

^ Under the Servian constitution the valuation of a man's freehold was 
really the valuation of the family freehold, — Yds filiifamili4x» as well as he had 
political and military rights and duties in respect of it. See PauL Diac. v. 
Duicensua (BrunS, p. 266). 

^ Paul. SenJb, iii. 4a, 7. There can be little doubt that in regal Bome the 
interdiction of a patrician proceeded from his gens, who were his children's proper 
guardians, and on their failure his own heirs. The Greeks manifested the same 
solicitude for the preservation of the rarp^ rarrfjMi. 



/ 



szcr. 9 THE FAMILY 0B6AKISATI0N 83 

marriage into the power of her fiather-in-law, and their 
children aa they were bom fell under that of their paternal 
grandfather ; and the latter was entitled to exercise over his 
daughter-in-law and grandchildren the same r^hts he had over 
his sons and unmarried daughters. But there was this differ- 
ence, — that, when the paierfamUias died, his sons and 
daughters who had remained in potestate, and his grandchildren 
by a predeceased son, instantly became their own masters 
(sui juris), whereas grandchildren by a surviving son simply 
passed from the potestas of their grandfather into that of their 

The acquisition of domestic independence by the death of 
the family head frequently involved the substitution of the 
guardianship of tutors (tidda) for the potestas that had come 
to an end. This was so invariably in the case of females sm 
juris, no matter what their age ; they remained under guardian- 
ship until they had passed by marriage in manum mariti^ 
It was only during pupillcuity, however, that males required 
tutors, and the ofiSce came to an end when puberty was attained. 
It is doubtful whether during the regal period a testamentary 
appointment of tutors by a husband or parent to wife or 
children was known in practice, — ^probably not. If so, the 
office devolved upon the gms to which the deceased pater- 
famUicLs belonged ; and it may reasonably be assumed that it 
delegated the duties to one of its members in particular, 
retaining in its collective capacity a right of supervision. 

The position of the clients attached to a family has akeady 
been referred to (§ 3). The only persons belonging to it that 

^ [In his Forgeschichie der Indoeuropaer^ pp. 52-54, Jhering treats the patria 
potestas as a non- Aryan institution. Among the primitive Aryans, in his view, 
the rule of physical force prevailed — the eldest son on his marriage, frequently 
taking the headship of the house, and ousting his aged or weakly sire from the 
control. But this is a hazardous supposition. Comparative history has shown 
that something like patria potestas is to be found among many primitive races. 
See Girard, p. 180, n. 1 ; supra, p. 28.] 

** Gains (i. 190) makes the extraordinary statement that it was not easy to 
assign any sufficient reason for the perpetual tutory of females sui juris. No 
doubt by his time its stringency had been much relaxed ; but the manifest 
reason originally was to put it out of the power of such women to dispose of 
any part of their family estate to the prejudice of their gens without its co- 
operation (see p. 44). 

3 
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have not been mentioned were its slaves. In the regal period 
they were sodaUj more intimately related to the family than 
in later centuries ; few in number, sitting at table with their 
masters, and treated with a consideration due to them as 
reasonable human beings, rather than as the mere chattels 
that they were in contemplation of law. The existence of 
slavery and its enormous expansion in the latter half of the 
republic not only told on the social and political institutions 
of Eome, but exercised a very considerable influence on the 
complexion of many branches of the private law. But this 
can be better indicated in dealing with later periods than that 
of the kings. 

The preceding observations on the early oiganisation of 
the family refer for the most part to the state of matters 
amongst the patricians. In the debates that took place about 
the proposal of C. Ganuleius to repeal the declaration in the 
XII Tables that intermarriage between the orders was un- 
lawful, it was urged by patrician orators, in language of 
supremest contempt^ that the plebeians in practice knew 
nothing of marriage; that their unions amongst themselves 
were promiscuous, — ^no better than those of the beasts of the 
field, and could not possibly be creative of any of the rights 
that resulted bom justae nuptiae.^ The picture was over- 
drawn and over-coloured by the prejudice of caste; for^ 
although the plebeians were strangers to the religious marriage 
confarrecUione, and it could not have been until after the 
Servian reforms that they became familiar with the civil one 
effected coemptione,^ yet they had amongst themselves alliances 
completed by interchange of consent, and doubtless accompanied 
by customary social observances, which they regarded as 
marriages.*^ In the eye of law, it is true, [these were not 
creative either of Tnanvs or potestas; neither did they bring 
the wife into her husband's family. Nay, more, as a plebeian 
was not esteemed a citizen, and could not therefore have 
convhium in the sense of the right to contract a lawful 
marriage,^ his children were in patrician estimation illegit- 

^ Liv. iy^ . ^ On ooemptdon, see p. 63 [and Appendix, Note B]. 

^ [See infra^ p. Ill n. as to marriage by iiaus,^ 
^ *' Uzoris jure duoendae facultas " (Ulp. v. 8). 
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imate, — ^not so much his as their mother^s.^ In this may be 
discovered the origin of matriTrwnium as distinguished firom 
justde nuptiae, — alliance with a woman in order to make her 
a mother of children,^ but that did not make her — still from 
the patrician's point of view — " a partner in all the afiTairs of 
the household, human and divine." ^ Being of different races, 
and the traditions of some of them, for instance the Etruscan, 
tinctured more or less with gynseocratic notions,^ the domestic 
customs and institutions of the plebeians may well have 
varied ; but the majority being of lltin origin, it is reasonable 
to assume that de facto they regarded their children as in 
patria potestcUe,^ and asserted in respect of it the same powers 
as their patrician superiors. They were at a disadvantage as 
compared with the latter, however, in having no gerUes to 
stand by them in emergencies, to avenge their quarrels and 
their deaths, and to act as guardians of their widows and 
orphans. To compensate for this they seem to have set more 
store than did the patricians upon the circle of their relatives 
by blood and marriage (eognati et adfines). It is remarkable 
that, notwithstanding the pre - eminence given to agnates by 
the XII Tables in matters of tutory cuid succession (§§ 28, 
32), the law reserved to the cognates as distinguished from 
the agnates certain rights and duties that in patrician Home 
must have belonged to the gens; for example, the duty of 
acting as assessors in the concilium domesticum, the duty of 
prosecuting the murderer — originally of avenging the death — 
of a kinsman, and the right of appeal against a capital sen- 
tence pronounced upon the latter.^ This can only have been 

» Gai L 67 ; Ulp. v. 8. 

^ [Lihercnwn qwterendorum comaa,] 

^ This aooouhts also for the gmxunatically nntenable explanation of patridi 
in Liv. jL 8, 10, ''Qni patrem oiere possunt": i,e. patricians were father's 
sons, while pleheoans, before they were admitted to citizenship and conubium, 
were only reckoned mother's sons. 

^ Bachofen, Das Mutt&rreeht, Stuttgart, 1861, p. 92. 

^ Their recognition of mamu may not haye been so general While the 
XII Tables declared that it should be the legal result of a year's matrimonial 
cohabitation, they reserved power to a wife and her funily to preyent it ; which 
would hardly have been the case had not some at least of the plebeians had a 
preference for marriage without it. 

** See Elenze (as in note 1), pp. 48, 46, and passim, [The meeting of a 
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because in olden times^ when agnation was unknown as dis- 
tinct from the gens, it was plebeian practice to entrust those 
rights and duties to the sobrinal circle of cognates.^ 

Section 10. — ^Distribution of Land and Law of 

Property ^ 

The distribution of land amongst the early Bomans is one 
of the puzzling problems of their history. The Servian con- 
stitution classified the citizens and determined their privileges, 
duties, and burdens according to the extent of their freeholds ; 
and yet we know very littie with certainty of the way in 
which these were acquired. 

The story goes that Bomulus divided the little territory 
of his original settlement into three parts, not necessarily of 
equal dimensions, one of which was intended for the main- 
tenance of the state and its institutions, civil and religious, 
the second {ager pvhlicus) for the use of the citizens and 
profit of the state, and the third {ager privaius) for subdivision 
among his followers.^ Varro and Pliny * relate that to each 

conncil of cognates, distinct from the gens or agnati, at this early period is 
questionable. It is more likely that the domestic council was one of agnates at 
first and that in time cognaii and affines were admitted to it. See Rivier, Prids 
du droit de famille ronuUn^ p. 22. Jhering, Qtist, iL p. 213 and Cuq, p. 212, 
support the view taken in the text. Cf. Esmein, MUangeSy pp. 76, 77. Priscian, 
vi. p. 710 (p. 254 Hertz), quoting Cato, Origin, iy. No. 5, says : ' Si quis mem- 
brum rupit, aut os fregit, talione proximus cognatus ulciscitur." This cannot 
have been a law of the XII Tables, as some writers have held, the penalty 
imposed iby the XII Tables for 08 fractum being pecuniary. H. Jordan (ed. 
Cato, I860) thinks that it refers to Punic Law (see Prolegom. of Jordan, p. 4), 
but it may, as Mommsen suggests, refer to a rule of Roman law, older than 
the Decern viral code. Relics of the coTicUium propinqiiorum may still be traced 
in France and some other continental countries in the family council {conseille 
defcMnille), which is called together where matters of serious importance afiecting 
a family have to be considered.] ^ See Appendix, note A. 

^ Giraud, Secherches sur U droU de proprOU chez les BomainSf Aix, 1888 
(only first vol. published) ; Mac^, Histcire de la proprUU, du domaine public, et 
des Una agraires chez les Itomains, Paris, 1851 ; Hildebrand, JDe antiquissimae 
agri Smnani distrHmtionis fide, Jena, 1862 ; Yoigt, "Ueber die Una jugera d. 
altesten rom. Agrarverfassung," in the Rhein, Mus, /. Fhil, vol. xziv. (1869), 
p. 52 sq., the opinions in which are somewhat modified in his XII Tafeln, voL 
i. § 102 ; Karlowa, Bdm, RO, voL i. § 15. [PadelL-Cogliolo, ch. zviii Appendix ; 
Cuq, Inst, Jurid, p. 74 sg.] * [Dion, ii 7.]! 

» Varro, De R. R i. 10, 2 (Bruns, p. 309) ; Plin. If. iV. xviii 2, 7. 
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of these he assigned a homestead (Jieredium) of two jogers, 
equal to about an acre and a quarter, to be held to him and 
his heirs (guae heredem sequerentur) ; Pliny adding that to 
none of them did the king give more. The credibility of 
this statement is disputed on two grounds, — ^that so small a 
plot was utterly inadequate to supply the wants of a family, 
and that there is evidence elsewhere that the practice was to 
assign lands, not to an individual or a family, but to a gens^ 
But it is not to be lost sight of that this distribution is spoken 
of as made in the very first days of Eome, amongst a handful 
of adventurers, the nuclei of future genUs, but as yet without 
family ties ; whose occupations as herdsmen were carried on 
upon the open hills, and for whom an acre and a quarter 
afforded ample space for a dwelling for themselves, shelter for 
their herds, and tillage ground for their personal requirements.^ 
It is not necessary, however, to assume, nor do Pliny's 
words imply, that this first distribution was a final one. Ilie 
Sabines and others who from time to time threw in their lot 
with the new settlement, recognised rights of property either 
in the gens or the family, — ^it was from the former, we are 
told, that came the worship of Terminus and the idea of the 
sacredness of the landmark; and most of them when they 
formed their union with the followers of Bomulus must have 
had their own lands and possessions, which had possibly 
descended to them through many generations. It would be 
unreasonable to suppose that, joiniag Eome, as some of them 
did, as equals rather than conquered, they would be content 
to resign their hereditary possessions for so inconsiderable a 
substitute. The majority of the Servian local tribes bore the 
names of well-known patrician gerUes; whence it may be 
inferred that the families of the various clans did not disperse, 

* See Mommaen, Hist, voL i p. 194 jg. [Cf. Edm, Staatsreehi,\\u p. 22 jg.] 
' [A view which seems to be much fayoured by the latest writers on the subject 
is that (adoptuig Varro's statement) the heredia should be legarded as gaiden 
grounds with dwellipg-house, situated within the bounds of the citj, while lands 
outside the dtj {ajer) belonged to the genUa or the State. The heredia were 
not strictly indiKnal but family property, and as such practically inalienable. 
See Cuq, InML/urid, p. 80 sq, and p. 246 ; cf. Girard, p. 258 jg. This view is 
certainly saj^rted by the results of recent inquiries in comparative law. See 
Layeleye, L^proprUU et aes formes primitives ; Eoralewsky, Tableau des origines 
de la/amU^et de laproprOU, 1890, p. 62 sq.; ir^ra^ n. 9.] 
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but continued settled alongside each other, either in their 
original localities or on estates newly assigned to them. 
This view is confirmed by the fact mentioned by livj, that 
when Appius Claudius and his followers came to Bome they 
were drafted as a body to a district north of the Anio, which 
was afterwards known as the trilms Claudia, 

It is highly probable that, as the surviving Bomulian 
families developed into gerUes, they also acquired gentile 
settlements proportioned to their numerical strength and 
expectations. In their subdivision the practice may not 
have been uniform; but apparently there was a reserve 
retained in the hands of the gem as a corporation as long 
as possible,^ from which allotments were made from time to 
time to new constituent families as they arose, and which 
were held by them in independent ownership under the old 
name of fieredia. As agriculture gained giound these must 
have been of greater extent than those originally granted 
by Eomulus. Seven jugers, about 4^ acres, seem to have 
been the normal extent of royal grants to plebeians,^ and a 
patrician's freehold is not likely to have been less ; probably 
in the ordinary case it was larger, seeing the minimum 
qualification for the third Servian class was ten jugers, and 
for the first twenty.^ To enable him to make grants during 
pleasure to his clients he must have held more than seven. 
But he did not necessarily hold all his lands by gratuitous 
assignation either from the state or from his gens; purchase 
from the former was by no means uncommon ; and it may 
have been on his purchased lands, outside his heredium 
proper, that his clients were usually employed. Those de- 
pendents were also employed in large numbers upon those 

* [Le. retamed by the gentiles coUectiTely.] 

' [Plin. ff. N. xviii 8, 18 ; see in/ra, n. 9.] 

^ At the same time the writers of the empire frequently refer to the early 
heredium of soTen jugers, as having been amply suffident for its frugal owner, 
content to till it himself with the aid of his sons. The case of Cindnnatos in 
the year 298 u.o. is often mentioned : having a freehold of jnst that extent, he 
had to sell three jugers to meet engagements for which he beUeved himself in 
honour responsible, and yet found the remaining four ample to enable him to 
maintain himself with all the dignity of a man who had been cousnl and became 
dictator. [See Livy. iit 18. 26 ; Yal. Max. iv. 4, 7. On the qualification for 
the Servian classes, see Mommsen, SR, iii. 281 ; Cuq, IruL Jurid, p;v 97 sq,] 
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parts of the ager pvMicus which were occupied by the 
patricians under the name of possessiones. It was these, and 
not their Jieredia, that were the great source of wealth to the 
patricians in the early republic, and that formed such a 
fertile cause of contention between the orders. But as their 
monopolisation by the former did not begin to manifest itself 
ostentatiously or to be felt as a grievance during the period 
of the kings, further reference to it may be reserved for a 
subsequent section (§ 19). 

The accounts of the early distributions of land amongst 
the plebeians are even more uncertain than those we have 
of its distribution amongst the patricians. They had un- 
doubtedly become freeholders in large numbers before the 
Servian reforma But they probably attained that position 
only by gradual stages. There are indications that their 
earliest grants from the kings were only during pleasure; 
but latterly, as they increased in numbers and importance, 
they obtained concessions of heredia, varjring in extent from 
two to seven jugers. That those who had the means also 
frequently acquired land by purchase from the state may be 
taken for granted. In fact, there is good reason to believe 
that by the time of Servius the plebeians were as free to 
hold land in private property as the patricians, although the 
stages by which they reached equality in this respect are 
uncertain and difficult to follow.^ 

The language of Varro in reference to the heredia — two 
jugers which should follow the heir (quae heredem seqtierentv/r) 
— ^is sometimes interpreted as implying that those of them 
at least which were acquired by gratuitous grant from the 
state were declared inalienabla^^ Such an interpretation is 

* [This may be true, bat one most note that the notion of freehold in land is 
alien to this early period, if one is to accept the conclusions of inquirers into 
primitive law. It is a question if private property in it was recognised save in 
possession — ^what the Germans caU BentaeigefUhwnt. See Bourcart (trad. Muir- 
head), p. 580, and authorities there cited ; Cuq, op. ciL p. 95 $q.] 

^' Schwegler (yoL ii p. 444 sq,) and Budorff (Ghromatisehe InttUutionen, 
Berlin, 1852, p. 803) are of this opinion, and base it to some extent on the 
consideration that untU the time of Servius there was no process by which 
lands could be alienated. But this is assumed. There may possibly have 
been something akin to the resiffnoHo in favorem of the feudal law — resigna- 
tion of them into the hands of the king for regrant to an aUenee. There may 
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not inadmissible; for the Sempronian law of 621 expressly 
declared inalienable the allotments of thirty jugers which it 
authorised.^^ It is very likely that sale of them was never 
contemplated; they were assigned to families rather than 
individuals; and it has been observed already (p. 32) that a 
man was not tdlowed to alienate recklessly the estate that had 
come to him from his ancestors and ought to descend to his 
children. At the same time the interpretation seems somewhat 
strained. A grant to the original grantee and his heirs is all 
that the words fairly cover, in contradistinction to a more 
limited grant during pleasure or for life. It was a grant in 
absolute ownership, — what came to be called dominium ex 
jure QuirUium^ The epithet was not applied from the first; 
for dominium was not a word in early use, the owner being 
originally spoken of as herus}^ and his right as manus}^ The 
qualification exju/re Quiritium was derived from the words of 
style employed in an action for vindication of a right of 
property; the condition of the vindicant's obtaining the 
protection of the state through its ordinary tribunals being 
that he held on a title which the state, i,e, the Quirites, 
regarded as sufficient. 

It is sometimes said that the law of the regal period 
anterior to the reign of Servius Tullius knew no property in 
movables.^* The proposition is startling. How could it be 
that men who held separate property in land should be 
indifferent to the distinction between mine and thine in other 
things ! ^^ It is inconceivable that a man's slaves and cattle 

even have been already in practice the surrender in court {injure cessio)^ which, 
we are told, was confirmed by the XII Tables, and which is explained on p. 187. 
[For criticism of Bndorffs view, see Jhering, Vorrede to zioeiUr Theil, sweUe 
AWi. of his Oeist d, r. K (vol. ii) ; cf. supra, p. 37 n.] 

" The restriction, however, was found unworkable, and had to be removed. 

^^ The word is common in Plautus as a form of address by a slave to his 
master, and occurs in the Aquilian law of 467 u.c. {Dig. ix. 2, fr. 11, § 6) in 
the sense of owner {dominus). Paul. Diac. v. Hares (Bruns, p. 269), and 
Justinian (Inst, ii. 19, 7) declare that with the ancients heres had the same 
meaning. Gorssen {Beitrdge, p. 40) connects them with the Sanscrit har, to take. 

" As evidenced by the manum conserere (p. 180) of the actio sacram&nti in 
rem, and other considerations referred to in § IS. 

^* [See Mommsen in his Horn, Staatsrechtf 1st ed. ii. 86S, n. 5 (2nd ed. 
p. 377) ; Cuq, p. 92 ; cf. Girard, p. 248.] 

" [But see supra, p. 87, n. 5 and p. 89, n. 9.] 
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and sheep, his plough and other instruments of husbandry 
or trade, the crops he raised from his farm and the wares he 
manufactured by his industry, were not regarded by him as 
just as much his, de facto at least, as the lands he tilled or the 
house he occupied. The proposition is maintained on the 
strength of a dictum of Gaius's, in which, referring to the 
distinction that arose in the later republic between quiritarian 
ownership and the inferior tenure which he designates as in 
bonis habere^^ he says that formerly (plim) matters wej:e 
different, — that a man was either owner ex jure Qairitium or 
was not owner at all.^^ But from the standpoint of Gains his 
olvm refers only to the state of the law inmiediately before this 
bonitarian tenure of rea mandpi (§ 13) — for it was to them 
only that it applied — was introduced; and does not exclude 
the possibility that at a stiU earlier period the law recognised 
a distinction between natural and legal or civil ownership.^^ 
The fact that the praetors and the jurists of the early empire 
strove successfully to mitigate the rigour of the pure fus civile 
by leavening it with principles of natural law, is apt to 
induce the belief that this element was altogether novel Yet 
Justinian warns us to the contrary. ''Natural law," he 
says, '' is clearly the older, for it began with the human race ; 
whereas civil laws commenced only when states began to be 
founded, magistracies to be created, and laws to be written.^^ 
It is quite conceivable that the law might refuse a real 

^' The rule of the Jus civile was that what were called rea mancipi could be 
transferred in full or quiritarian ownership only by mancipation or surrender 
in court (p. 62). The result was that a transfer by simple delivery left the 
legal title in the transferrer ; so that the transferee was unable to maintain a 
real action for yindication of his right until he had cured his defective title 
by prescriptive possession upon it This was amended by a praetorian edict, 
which, on certain conditions, aUowed him an action even before the prescrip- 
tive period had expired (§ ^2). The transferrer was not thereby divested of 
his quiritarian title ; but, by concession to the transferree of an action in 
ratif the latter was also recognised as owner on an inferior title, which got 
the name of in htynis habere (Gai. ii. 40). Hence the epithet of de^rdmis 
povtrdpioi which Theophilus applies to the equitable owner. 

1' Gai. ii. 40. 

^ "BffTi ^veuc^ Kol i¥¥otun deawoTtia (Theoph. i. 5, 4). 

^ Just. Inst, iL 1, § 11. [Justinian, however, can hardly be regarded as an 
authority on a question of ancient law. See comments on this text by Guq, Inst, 
Jurid, pp. 76-78.] 
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action for determining a question of legal right over a thing 
to a man who was unable to found on a title that conferred 
quiritarian ownership, and yet have no hesitation in protecting 
his possession of it when disturbed, or allowing him a remedy 
when he was deprived of it by theft or violence ; indeed, such 
a state of matters is not only conceivable but manifest beyond 
possibility of dispute. There can be little doubt that it was 
so down to the time of the introduction of the bonitarian 
tenure, — ^that just as the possession of an occupant of the ager 
yptiblicus, who notoriously was not a quiritarian owner, was 
protected by an interdict, so was that of the purchaser of a 
-^ few acres of ager privatus who had been content to take 
. ^ conveyance by simple delivery, at least against any one but 

^ the quiritarian vendor; and that if a movable res mancipif 

acquired by purchase without mancipation or surrender in 
court, was stolen from the purchaser, the latter would have his 
penal action against the thief. It comes, therefore, to be very 
much a question of words. If by ownership or dominium be 
meant quiritarian ownership, such as was sufficient for a real 
action in a court of law, then it may be admitted that, down 
to the time of Servius, with exception perhaps of captured 
slaves and cattle, there was no property in movables ; but if 
no more be meant than a right in a man to alienate by 
tradition what he held as his own, and to protect himself, or 
have protection from the authorities, against any attempt to 
deprive him of it by theft or violence, then the existence of an 
ownership of movables — a natural ownership— cannot well be 
denied.^ Theft was theft, even though the stolen article had 
been acquired only by natural means, — by barter in the 
market, by the industry of the maker, or as the product of 
something already belonging to its holder. 



Section 11. — Order of Succession 

The story of the grant by Eomulus of little homesteads 
that were "to follow the heir" indicates clearly that from 

^ By the lefoxms of Servius Tallios certain movables came to be classed 
along with lands and hooses as res mcmeipi^ and thus became objects of qniritarian 
right. [See supm, p. 87, n. 5.] 
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earliest times the Bomans recognised inheritance and an order 
of succession. Imposing, as they did, on a man's descendants 
the duty of perpetuating the family and its so^a, it would 
have been strange if those descendants had been deprived of 
their estata 

The difference of the family organisation of patricians and 
plebeians necessarily involved a divergence to some extent 
in their rules of succession. Amongst the former the order 
was this, — that on the death of a paterfamilias his patrimony 
devolved upon those of his children in potestaie who by that 
event became sui juris, his widow taking an equal share 
with them, and no distinction being made between movables 
and immovables, personalty and realty; and that, failing 
widow and children, it went to his gms} The notion that 
between the descendants and the gens came an intermediate 
class under the name of agnates does not seem well founded 
as regards the regal period;^ they were introduced by the 
XII Tables to meet the case of the plebeians, who, having no 
gentes, were without legal heirs in default of children (p. 164).' 

In India, as it was sons alone that could perpetuate a 
family, daughters had no right of succession. And so was it 
also in Athens, — in presence of a son daughters were excluded. 
There are some historical jurists who maintain that so it must 
have been in patrician Bome.^ The texts, however, afford no 

^ Although the words of the XII Tables were ''gentiles fjEuniliam habento *' 

Ulpian, in CollaL xvi. 4, 2), yet Cicero's reference to the cauM eiUbre between 

the Clandii and Clandii Marcelli (De Orat. i. 89, 176) seems to indicate that 

the ffens took as a corporation. But opinions differ ; and Gottling (BSm. 

Staatsverfasswngf p. 71 sq.) may be right in thinking practice varied. 

* The supposed mention of agnates in a law attributed to Numa rests simply 
on a cox^eotnre of Ph. E. Buschke's, in I. G. Huschke's Analeda liUeraria (Leipsic, 
1826), p. 875. The law is preserved in narrative by Servius in Virg, Bucol, iv. 
48, which runs thus: ''In Numae legibus oautnm est, ut si quis imprudens 
occidisset hominem, pro capite oocisi et natis ^us in cautions (Scalig. condone) 
offerret arietem." Huschke's substitution of agnatia for et naiU is all but univer- 
sally adopted ; but, even were it necessary, need mean nothing more than the 
deceased's children inpoUatate or his s^na, [See Earlowa, Jtiim, ItG. ii. p. 881.] 

' It is quite true, nevertheless, that from the first the order of succession 
was agnatic ; for it was those only of a man's children who were agnate as well 
as cognate that had any claim to his inheritance ; and the gens was, theoretically 
at lesst, just a body of agnates. [See § 32, n. 22, p. 164 iitfra,] 

* Genz (p. 11) holds this opinion very decidedly. M. Fustel de Ooulanges 
(l>. 80 »j.) is of opinion that, if not expressly, yet practically, women were 
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support to this theory.^ Justinian more than once refers to the 
perfect equality of the sexes in this matter in the ancient law. 
But it was nominal rather than real. A daughter who had 
passed into the hand of a husband during her father's lifetime 
of course could have no share in her father's inheritance, for 
she had ceased to be a member of his family. One who wa^ 
in potestate at his death, and thereby became sui juris, did 
become his heir, unless he had prevented such a result by 
testamentary arrangements ; but even then the risk of prejudice 
to the gens was in their own hands to prevent For she could 
not marry, and so carry her fortune into another family without 
their consent ; neither could she without their consent alienate 
any of the more valuable items of it ; * nor, even with their 
consent, could she make a testament disposing of it in prospect 
of death.^ Her inheritance, therefore, was hers in name only ; 
in reality it was in the hands of her guardians. 

excluded. [See generaUy as to the succession of females in primitive systems of 
law, Viollet, Histoire du droit civil franfais, Paris, 1886, p. 707 ; Eovalewsky, 
CoiUume corUemporaine et loi cmcietine, 1893, p. 217 sq.] 

^ The Yoconian law of 585 avowedly introduced something new in prohibit- 
ing a man of forirune instituting a woman, even his only daughter, as his 
testamentary heir ; but it did not touch the law of intestacy. [The application 
of this law to daughters has been disputed, e,g. by Savigny, Verm. Sehr. i. 488 ; 
but it seems weU established. See Girard, p. 798.] 

* [/.«. her res maficipi. See iTi/ra, p. 189, n. 58.] 

' Cic. Top. iv. 18. The primary reason of this disability may have been 
that a woman had no admission to the curies, and so could not make a testament 
in the only way known in the regal period, however willing her tutors might 
have been to consent But in time it came to be represented as a disability 
peculiar to women in the legal tutory of their agnates or their ffens, — as a 
disability of the guardians rather than of the ward, that might be avoided by the 
substitution of fiduciary for legal tutors. It was, as Cicero says {Pro Mur. zii. 
27), a gross subversion of the spirit of the law while adhering strictly to its 
letter. The tutors -at -law, knowing quite well what was the object in view, 
gave their authority to their ward to pass herself, by coemption, into the hand 
(in manwm) of a man she had no intention of regarding as her husband, on the 
understanding that he was at once to remancipate her (6aL 1. 187) to a person 
of her own selection, it might be one of the very tutors-at-law of whom she was 
getting rid. The latter was bound at once to manumit her, whereby she again 
became sui juris, and her manumitter ipso jure became her fiduciary tutor, bound 
in honour to comply with all her wishes, and even to sanction her testament 
(6ai. i. 115 ; ii 112). [Though the prevailing view is that a freebom woman 
under tutory could not make a testament even with aueloritas of her legal tutors, 
some writers controvert this. The question is discussed in Gohn, Beiirdge zur 
BearbeUung des rom. Itechts, pp. 1-17.] 
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Daughters in potestate having been admitted to participate 
along with sons, a fortiori there was no exclusion of younger 
sons by the first-bom. There is not a trace of the existence in 
Borne at any time of a law of primogeniture, even to the 
extent, as in India, of entitling the elder to some trifling share 
beyond that of his younger brothers. And yet we find record 
of heredia remaining in a family not for generations merely but 
for centuries, — a state of matters that would have been impos- 
sible had every death of a pcUerfamilias involved a splitting 
up of the family estate. It is conceivable that this was some- 
times avoided by arrangement amongst the heirs themselves. 
The practice was by no means uncommon for brothers to 
abstain &om dividing their patrimony, continuing to possess 
it as partners (consortes).^ We have no details about it ; but it 
is quite possible that by some understanding amongst them the 
heredium eventually remained in the hands of one only, who in 
turn transmitted it to his posterity. The practice of drafting 
younger members of a family to colonies may also have aided ; 
and no doubt a paterfamilias often withheld his consent to the 
marriage of younger sons, and so prevented the multiplica- 
tion of heirs in a later generation. But the simplest plan was 
the regulation of his succession by testament This was had 
recourse to, not so much for instituting a stranger heir when a 
man had no issue, — according to patrician notions his duty 
then was to perpetuate his family by adopting a son, — as for 
partitioning the succession when he had more children than 
one. There was more than one way in which in the later law 
a settlement of a particular part of the inheritance might be 
made upon a particular heir, with substitution of another on 
failure of the first; and there is no reason to suppose that a 
similar device was not resorted to when necessary in the oral 
testament of the regal period. 

During the republic and afterwards it was held to be within 

* G«U. L 9, 12, ** Societas inseparabilis, tamquam illud fuit antiquum con- 
sortium, quod jure atque verbo Romano appellabatur ' ercto non cito.'" Serv. 
in Aen, viii. 624, "Ercto non oito, ie. patrimonio vel hereditate non divisa." 
See Leist, Zur Otseh. der r'&nu Societas, Jena, 1881, p. 20 sq, Festus, y. Sora, 
[Bruns, 6th ed. iL p. 41] says sors meant patriTiumvumi ; hence consortium. But 
literally it was the allotment of land — what was assigned by lot — to its original 
owner. [Of. Cuq, pp. 86, 289, and Karlowa, B^m, RG, ii. p. 652.] 
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the power of a paterfamilias testamentarily to disinherit any or 
all of his children in potestcUe, and so with his last breath to 
deprive them of their interest in the family estate. We have 
no evidence of this having ever been done by the early 
patricians. The practice seems rather to have crept in on the 
strength of the tUi legassi? suae rei, ita jus esto of the XII 
Tables, — " as a man shall settle in reference to his estate {res 
= res fam%liaris\ so shall it be law " ; words, we are told, 
which were interpreted with the utmost latitude, as sanction- 
ing and confirming every provision in a testament that dealt 
either with the interests of the subject members of the testator's 
family or the disposal of his property.^^ But so repugnant was 
it to the ideas entertained of the relation of a filiusfamUias 
to the family estate as one of its joint-owners, that it was 
in every way discountenanced. Nothing short of express 
disherison could deprive him of his birthright (p. 162). The 
omission by his father either to institute or disinherit him in a 
testament conceived in favour of a stranger was not legare in the 
sense of the statute; consequently it did not deprive him of 
his inheritance, but, on the contrary, rendered the will 
ineffectual (p. 162). And so impressed was Justinian with 
the undutifulness of disherison of children, that he forbade it 
except on the ground of gross misconduct specially narrated in 
the testament (p. 396). 

It is hardly credible, therefore, that the practice could have 
found acceptance amongst the patricians of the time of the 
kings. It was foreign to early Aryan notions. A testament 
was unknown to the Hindus. There was no such thing in 
Sparta. There was none in Athens until introduced by the 
legislation of Solon, and it could never prejudice the inheritance 
of a son ; while, if made by a man who had none, it was sub- 
stantially a mortis causa deed of adoption, artificially supplying 
the descendant that nature had not seen fit to grant^^ That 

* Legate in the XII Tables did not, as in later times, bear the limited signifi- 
cation of bequeathing to a legatee, but embraced the whole expression of wiU of 
a testator. It meant legem dicere de re nta mortis causa. Jnstinian, in Nov. 
xxiL cap. 2, renders it by yo/ioSereiw. 

^^ [See Karlowa, Bom. RG. ii p. 886 ; wiUra Girard, p. 880.] 
1^ [On the absence of testamentary succession among primitiye societies, see 
De Coulanges, CiU aiUique, u»\7, 5. Beaudouin in Nouv, Reo, BtaL xii. 649 — 
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the Eomans had testaments from very early times is probably 
the fact: those made in the comitia of the curies and in 
presence of the army on the eve of battle bear the impress of 
antiquity.^^ But the first at least — and the second was just a 
substitute for it on an emergency — ^had in it nothing of the tUi 
legassU ita jus esto. For, though in the course of time the 
curies may have become merely the recipients of the oral 
declaration by the testator of his last will (p. 159), in order 
that they might testify to it after his death, it is impossible not 
to see in the comitial testament what must originally have been 
a legislative act, whereby the testator's peers, for reasons which 
they and the presiding pontiffs thought sufficient, sanctioned in 
the particular case a departure from the ordinary rules of suc- 
cession.^^ The pontiffs were there to protect the interests of 
religion, and the curies to protect those of the testator's gens ; 
and it is hardly conceivable that a testament could have been 
sanctioned by them which so far set at nought old traditions 
as to deprive a JUivsfamilias of his birthright, at least in favour 
of a stranger. 

It may be assumed that, de facto at all events, the 
children in potestate of a plebeian becoming std juris by his 
death took his succession in the same way as the children 
of a patrician ; (or rather, in regard to both, acquired by that 
event the free administration of the family estate, from 
which they had been excluded during their parent's lifetime).^^ 
But as a plebeian was not a member of a gens, there was no 
provision for the devolution of his succession on failure of 
children. The want of them he coidd not supply by adroga- 

"Le testament est tme institation pnrement romaine inconnue non seulement 
da droit primitif (Tacite^ Oerm, 20) mais encore de toutes les lois qui ont conserve 
la physionomie germaniqne. " Consult also Eovalewsky, Cotihime eontemporaine, 
p. 220 ; Pollock and Maitland, ffisi, of English Law, L p. 108.] 

^ CcUaHa comUiis and in prodndUy 6ai ii 101. Comp. Cell. r7. 27, 8. 
[On the testamewbwn mprodndu, see Mommsen, SJi. ill. 807, n. 2.] 

u Mommsen, SR, vol. ii p. 87 ; Jhering, Gfeist, vol. L § 11 b. [Bourcart (trad. 
Mnirliead), p. 61 n. Whether an actual vote was taken in the comiHa ealcUa is a 
disputed question. See Girard, p. 780 9q. ; Karlowa, B^Tn, RO, it p. 851.] 

1^ ''Domestici heredes sunt, et vivo quoque parente quodammodo domini 
existimantur" (Gai. iL 157); "itaque post mortem patris non hereditatem 
percipere Tidentur, sed magis liberam bonorum adminiatrationem oonsequuntur " 
(Paul, in Dig. xxviiL 2, fir. 11). See infra, § 82. 
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tion, as for long he had no access to the assembly of the 
curies ; ^^ and it is veiy doubtful if adoption of a JUmsfamilias 
wa^ known before the reforms of Servius Tullius. The same 
cause that disqualified him from adrogating a 'paJUrrfarMlia;^ 
disqualified him for making a testament ccUatis comitiis ; ^® and 
even one in prodnctu was impossible, since, even though 
before the time of Servius plebeians may occasionally have 
served in the army, yet they were not citizens, and so had 
not the requisite capacity for making it.^^ Until, therefore, 
the Twelve Tables introduced the succession of agnates (p. 163), 
a plebeian unsurvived by children in potestate was necessarily 
heirless, — that is to say, heirless in law. But custom seems 
to have looked without disfavour on the appropriation of his 
heredium by an outsider, — a brother or other near kinsman 
would have the earliest opportunity ; and if he maintained his 
possession of it in the character of heir for a reasonable period, 
fixed by the XII Tables at a year,^^ the law dealt with him as 
heir, and the pontiffs in time imposed upon him the duty of 
maintaining the family sacra. This was the origin, and a 
very innocent and laudable one, of the usucapio pro herede 
(p. 170), which Gains condemns as an incomprehensible and 
infamous institution, and which undoubtedly lost some of its 

^^ [See 8v,praf p. 6, and infra^ p. 64. The theory propounded by Niebnhr that 
the eomiiia curicUa was always a purely patrician assembly and that the plebeians 
conld not take part in it is not now universally accepted. It is opposed among 
others by Mommsen, SB, iii pp. 92-94 (whose opinion however rests on the 
assumption that the plebeians and dieTtteswere originally one and the same), 
and by Seeley, in his edition of Livy, pp. 62s^ Ot Bloch, Les origines du 86ruU 
romairif p. 290 sq,, who takes a modified view in restricting the eligibility to 
plebeians enrolled in the urban tribes. However this be, it seems to be gener- 
ally admitted that the right to vote in the eomiiia ouricUa was restricted to 
the patricians. See also Earlowa, Bom. BG, i. 68 sq, ; Bourcart (trad. 
Muirhead), p. 573.] 

^^ Gellius (as in note 9) says that there were calcUa eomiiia of the centuries 
as well as of the curies ; but that, according to the general opinion, cannot have 
been until after the establishment of the republic. [There is no evidence that 
the comitia (ealaia) of the centuries was ever used for making testaments.] . 

^^ Citizenship was, and to the last continued to be, the fundamental requisite 
of testamentary capacity: see Gai. ii. 147; Just. Inst, ii. 17, 6. *^ Testa- 
ment! factio est juris publici," says Papinian ; it had originally been the act of 
a citizen in his public character as a member of the comitia, and, although the 
reason probably was forgotten, the consequences remained. 

w Gai ii. §§ 63, 54. 
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raison cCStre once the right of succession of agnates had been 
introduced.^^ 



Section 12. — Breach of Contract, and Private and 

Public Offences 

To speak of a law of obligations in connection with the 
regal period, in the sense in which the words were under- 
stood in the later jurisprudence, would be a misapplication of 
language. It would be going too far to say, as is sometimes 
done, that before the tune of Servius Eome had no law of 
contract; for men must have bought and sold, or at least 
bartered, from earliest times, — must have rented houses, hired 
labour, made loans, carried goods, and been parties to a variety 
of other transactions inevitable amongst a people engaged to 
any extent in pastoral, agricultural, or trading pursuits. It is 
true that a patrician family with a good establishment of 
clients and slaves had within itself ample machineiy for sup- 
plying its ordinary wants, and was thus to some extent inde- 
pendent of outside aid ; but there were not many such families ; 
and the plebeian farmers and the artisans of the guilds were 
in no such fortunate position. There must therefore have 
been contracts 8tnd a law of contract ; but the latter was very 
imperfect. In barter,— for at that time money was not in 
use, — ^with instant exchange and delivery of one commodity 
against another, the transaction was complete at once without 
the creation of any obligation. But in other cases, such as 
those alluded to, one of the parties at least must have trusted 
to the good faith of the other. What was his guarantee, and 
what remedy hsul he for breach of engagement ? His reUance 
in the first place was on the probity of the party with whom 
he was dealing, — on the latter's reverence for Fides (p. 22), 
and the dread he had of the disapprobation of his fellows 

^ [Carle, Oriffini^ pp. 182, 183, has a theory regarding the legal position of the 
pleheians which deserves notice in this connection — viz. that whUe none of the 
ordinary fixed rules of ih^ jus or feu were properly applicable to them they were 
governed by custom — imu — alone. Long and notorious usua became the sanction 
of their rights: hence their marriages became legal usH; possession was thus 
converted into property ; and on death a title was acquired by tuucapio pro 
Tierede,] 

4 
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should he prove false, and of the penalties, social, religious, 
or pecuniary, that might consequently be imposed on him by 
his gens or his guild.^ If the party who had to rely on the 
other's good faith was not satisfied with his promise, and the 
grasp of the right hand that was its seal,^ he might require his 
solemn oath (Jv>gurandu7n). Cicero speaks again and again 
of the sanctity of an oath, and its potency in holding men to 
their word;' and Gellius remarks on the extreme rarity of 
failure to perform an undertaking entered into in sight and 
hearing of a deity {deo teste)} Dionysius mentions that the 
altar of Hercules {ara maxima) in the cattle-market, and which 
is said to have existed before Eome itself, was the resort of 
those who desired to bind each other by covenant ; ^ and it 
can hardly be doubted that, whatever may have been the case 
at a later period, in the time of the earlier kings he who 
forswore himself was amenable to pontifical discipline. 

If the promisee desired a more substantial security, he 
took something in pledge or pawn from the other contractor ; 
and though he had no legal title to it, and so could not recover 
it by judicial process if he lost possession, yet so long as he 
retained it he had in his own hand a de facto compulsitor to 
performance. Upon performance he could be forced to return 
it or suffer a penalty ; not by reason of obligation resulting 
from a contract of pledge, for the law as yet recognised none, 
but because, in retaining it after the purpose was served for 
which he had received it, he was committing theft and liable 
to its punishment 

^ Snoh as debarment from gentile or guUd privileges, exclusion from right of 
burial in the gentile or guild sepulchre, fines in the form of cattle and sheep, etc. 

» Some of the old writers {e.g. Liv. i. 21. § 4^ xxiii. Q^^S; Plin. ff, JV. xi 
45 ; Serv. in Aen, iii. 607) say that the seat of Fides was in the right hand, and 
that to give it {promiUere dextram, — is this the origin of the word ''promise " ?) 
in making an engagement was emphatically a pledge of faith. See a variety of 
texts illustrating the significance of the practice, and testifying to the regard paid 
to Fides before foreign influences and example had b^pui to corrupt men's 
probity and trustworthiness, in Lasaulx, Ueber d. Bid bei d, Rvmam (Wiirzburg, 
1844), p. 5 9%, ; Danz, SacraU SchtUz, pp. 180, 140 ; Pemioe, Labeo, vol. L p. 
408 «g. 

« E.g. De Off. iii 81. § 111. 

^ " Jui^urandum apud Bomanos inviolate sanoteque habitum servatumque est. 
Id et moribus legibusque multis ostenditur " {Nod, AU, vii 18, 1). 

<^ Dion. Hal. L 40. 



SECT. 12 BREAOH OF GONTBACT 51 

At this Stage breeush of contract, as such, founded no action 
for damages or reparation before the tribunals ; but it is not 
improbable that, where actual loss had been sustained, the 
injured party was permitted to resort immediately to self- 
redress by seizure of the wrongdoer or his goods. Self-help 
was according to the spirit of the time ; not self-defence merely, 
in presence of imminent danger, but active measures for redress 
of wrongs already completed. Vindication of a right of pro- 
perty (p. 182) was originally, and possibly still in the first 
days of the kings, an actual display of force, — a fight between 
the contending parties ; and manus injectio (§ 36) ejidjnffnaris 
eapio (§ 37), arrest of a debtor and distraint on his goods, both 
of them acts not of officers of the law but of the creditor him- 
self, survived, under statutory or customary restrictions, all 
through the republic 

For anything like a clear line of demarcation between 
crimes, offences, and civil injuries we look in vain in regal 
Eome. Offences against the state itself, such as trafficking 
with an enemy for its overthrow (proditio) or treasonable 
practices at home (perdiieUio), were of course matter of state 
concern, prosecution, and punishment from the first. But in 
the case of those that primarily affected an individual or his 
estate, there was a halting between, and to some extent a con- 
fusion of the three systems of private vengeance, sacral atone- 
ment, and public or private penalty.^ The coexistence of those 
systems has been attempted to be explained by reference to 
the different temperaments of the races that constituted united 
Bome ; ^ and this certainly is a consideration that cannot be 
left out of view. But the same sequence is observable in the 
history of the laws of other nations whose original elements 
were not so mixed, the later system gradually gaining ground 
upon the earlier and eventually overwhelming it 

The remarkable thing in Bome is that private vengeance 
should so long not only have left traces but continued to be 
an active power. It must still have been an admitted right of 

' See Abegg, De antiquiaHmo JRomanarum Jure criminali (R^osh 1828), 
p. 86 tq, ; Rein, Das CfriminiUrechl der Sdmer (Leipsio, 1844), p. 24 aq, ; Clark, 
Early Roman Lavo^ p. 84 ^. 

' Rein (as in last note), p. 89 nq. 
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the gens or kinsmen of a murdered man in the days of Numa ; 
otherwise we should not have had that law of his providing 
that where a homicide was due to misadventure, the offering 
to them of a ram shoidd stay their hands.^ To avenge the 
death of a kinsman was more than a right — ^it was a religious 
duty, for his manes had to be appeased ; and so strongly was 
this idea entertained, that, even long after the state had inter- 
fered and made murder a matter of public prosecution, a kins- 
man was so imperatively bound to set it in motion that, if he 
failed, he was not permitted to take anything of the inheritance 
of the deceased.^ Private vengeance was lawful too at the 
instance of a husband or father who surprised his wife or 
daughter in an act of adultery; he might kill her and her 
paramour on the spot, though, if he allowed his wrath to cool, 
he could afterwards deal with her only judicially in his domestic 
tribunal. The talion we read of in the Twelve Tables ^^ is also 
redolent of the vindicta privcUa, although practically it had 
become no more than a compulsitor to reparation.^^ And even 
the nexal creditor's imprisonment of his defaulting debtor 
(§ 31), which was not abolished until the fifth century of the 
city, may not unfittingly, in view of the cruelties that too 
often attended it, be said to have savoured more of private 
vengeance than either punishment or procedure in reparation. 

Ha^natio, supplicium, sacrcUio capitis, all suggest offences 
against the gods rather than against either an individual or 
the state. But it is difficult to draw the line between different 
classes of offences, and predicate of one that it was a sin, of 
another that it was a crime, and of a third that it was but 
civil injury done to an individual.^^ They ran into each other 

* See § 11, note 2 ; Clark, JSarly Horn, Law, p. 47 sq. [Probably the ram 
was offered up as a propitiatory sacrifice. See infra, p. 102.] 

* [A surviyal of this kind of blood revenge may be traced in the vendetta of 
the south of Europe. The Judaic law similarly recognised blood revenge. — 
Deuteronomy xxiv. 16. See also Eovalewsky, CmUtime contemporaifief chap, vi.] 

w Gell. XX. 1, 14. 

" [Infra, p. 102.] 

^ Voigt (XII Tafdn, voL L p. 484) observes that the patrician looked upon 
every offence as committed at once against gods and men, and held that the 
punishment should be one that satisfied both ; hence the deo necari, sacrcUio- 
capitis, and conseeraiio bonorum. The plebeians regarded its two moments as 
separable ; and (as appears from the spirit of the XII Tables) left it to th& 



SECT. 12 BBEACH OF CX)NTRAOT 63 

in a way that is somewhat perplexing. Apparently the 
majority of those specially mentioned in the so-called leges 
reffiae (p. 20) and other records of the regal period were 
regarded as violations of divine law, and the punishments 
appropriate to them determined upon that footing. Yet in 
many of them the prosecution was left to the state or to 
private individuals. It is not clear, indeed, that there was 
any machinery for public prosecution except in treason and 
murder, — the former because it was essentially a state offence, 
the latter because it was comparatively early deemed expedient 
to repress the blood-feud, which was apt to lead to deplorable 
results when friends and neighbours appeared to defend the 
alleged assassin.^^ 

Take some of those offences whose recognised sanction 
was sacratio capitis. Breach of duty resulting from the 
fiduciary relation between patron and client, maltreatment of 
a parent by his child, exposure or killing of a child by its 
father contrary to the Eomulian rules, the ploughing up or 
removal of a boundary stone, the slaughter of a plough-ox, — 
all these were capital offences ; the offender, by the formula 
sacer esto, was devoted to the infernal gods. Festus says that, 
although the rules of divine law did not allow that he shoidd 
be offered as a sacrifice to the deity he had especially offended 
{nee fas est eum immolari), yet he was so utterly beyond the 
pale of the law and its protection that any one might kill 
him with impunity.^^ But, as the sacratio was usually coupled 
with forfeiture of the offender's estate or part of it to religious 
uses, it is probable that steps were taken to have the outlawry 

pontiffs to protect the gods, putting it on the state to protect itself by ordinary 
death punishment, addiction into slavery, declaration of imprdbitas or intes- 
tability, talion, and pecuniary penalties. [See Beaudouin, Nouv, lUv. HisU 
vol. zi. p. 643, n. 1.] 

^ On murder {parriddium) in regal Borne see Osenbrii^^n, Daa aUrSmiBche 
Paridditum, (Kiel, 1841), and review by Dollmann in Riohter's KrU, Jahrh, voL 
zi. (1842), p. 144 9q, ; Clark, Sarly Jtomcm Law, p. 41 9q, 

14 Festus, V. Saeer mons (Bruns, p. 288). This penalty is thought by Niebuhr 
and others to have been a survival of actual human sacrifice in pre-Boman Italy. 
The matter is discussed by Rein (as in note 6), p. 88 9q, On the position of the 
homo Mcer see Lange, 1)6 eoMecratione eapUis et honorumf Giessen, 1867, and 
literature referred to there on pp. 0, 10 ; also Jhering, Oeisl, voL L § 18. 
[Gaddi (trad. Muirhead), p. 28, note 52.] 
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or excommunicatioii judicially declared, though whether by the 
pontiffs, the king, or the curies does not appear ;^^ such a 
declaration would, besides, relieve the private avenger of the 
incensed god of the chance of future question as to whether 
or not the citizen he had slain was mcer in the eye of law. 

That there must have been numerous other wrongful acts 
that were regarded in early Borne as deserving of punishment 
or penalty of some sort, besides those visited with death, 
sacration, or forfeiture of estate total or partial, cannot be 
doubted ; no community has ever been so happy as to know 
nothing of thefts, robberies, and assaidts. The XII Tables 
contained numerous provisions in reference to them ; but it is 
extremely probable that, down at least to the time of Servius 
Tullius, the manner of dealing with them rested on custom, 
and was in the main self-redress, restrained by the intervention 
of the king when it appeared to him the injured party was 
going beyond the bounds of fair reprisal, and frequently 
bought off with a composition. When the offence was strictly 
within the family, the gens, and perhaps the guild, it was for 
those who exercised jurisdiction over those corporations to 
judge of the wrong and prescribe and enforce the penalty. 

^ FestuB (as in last note) says the aaeralio was a sentence by the assembly of 
the people. But he is referring specially to the aacratio resalting from a 
contravention of the leges aacratae of the early republic. In time it was oUs- 
plaoed by " interdiction of fire and water " — practicaUy a sentence of exile. 



CHAPTEK IV 

reforbis of 8ebvius tullius ^ 

Section 13. — Effect of his Keforms on the Law of 

Property 

The aim of the constitutional, military, and financial reforms 
of Servius was to promote an advance towards equality 
between patricians and plebeieuis. While it may be an open 
question whether the institution of the comitia of the centuries 
was of his doing, or only a result of his arrangements in after 
years, yet it seems clear that he had it in view to admit the 
plebeians to some at least of the privileges of citizenship, 
imposing on them at the same time a proportionate share of 
its duties and burdens. Privileges, duties, and burdens were 
alike to be measured by the citizen's position as a freeholder ; 
the amount of the real estate with its appurtenances held by 
him on quiritarian title was to determine the nature of the 
military service he was to render, the extent to which he was 
to be liable for tribute, and, assuming Servius to have con- 
templated the creation of a new assembly, the influence he was 
to exercise in it.^ 

To facilitate his scheme he established a register of the 
citizens {census)^ which was to contain, in addition to a record of 
the strength of their families, a statement of the value of their 
lands and appurtenances, and which was to be revised periodi- 

^ Hoflchke, DU Vetfassung d. Kbnigs ServiuB Tullius, Heidelbeig, 1838. 

* [Ooncmrenoe in this view depends upon the acceptance of the author's 
theory that the Romans recognised individual ownership in land, apart from the 
henditt, as early as Servius TuUius. The terms * ' freeholder " and " real estate '' 
must not, of course, be taken in a technical sense.] 
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cally. In order to ensure as far as possible certainty of title, 
and to relieve the officials of troublesome investigations of the 
genuineness of every alleged change of ownership between two 
valuations, it was declared that no transfer would be recognised 
which had not been effected pubUcly, with observance of 
certain solemnities, or else by surrender in court before the 
supreme magistrate {in jure cessio)? The form of conveyance 
thus introduced got the name of Tn^ndpium, and at a later 
period mancipatio, while the lands and other things that were 
to pass by it came to be known — whether from the first or not 
is of Uttle moment — as res mandpi. Hence arose a distinction 
of great importance in the law of property (and which was 
only abolished by Justinian more than a thousand years later) ^ 
between res rrumcipi, transferable in quiritarian right only by 
mancipation or surrender in court, and res nee mandpi, trans- 
ferable by simple delivery. 

Mancipation' is described by Gains, bnt with particnlar 
reference to the conveyance of movable res mandpi, as a 
pretended sale in presence of five citizens as witnesses and a 
libripens holding a pair of copper scales. The transferree, with 
one hand on the thing being transferred, and using certain 
words of style, declared it his by purchase with an as (which 
he held in his other hand) and the scales {hoc asre aeneaque 
libra) ; and simultaneously he struck the scales with the coin, 
which he then handed to the transferrer as figurative of the 
price.^ The principal variation when it was an immovable 
that was being transferred was that the mancipation did not 
require to be on the spot;^ the land was simply described by 
its known name in the valuation roll. Although in the time 
of Gains only a fictitious sale, — ^in fact the formal conveyance 

' The nature of injwe eessio is ezplamed on p. 187. 

^ Cod, Just, yii 81 (de usncap. transform, et de sublata differentia rernm 
mancipi et neo mancipi). [As to the date of maneipatio see Giiard, p. 278.] 

^ Leist, Mancipation und BigenthumstradUion (Jena, 1865), §§ 2-89, and rev. 
by Bekker, in KrU. VJS. voL iz. (1867), p. 282 sq, ; Jhering, QtiaA, yoL ii. § 46 ; 
Maine, And&ni Law, p. 818 tq, ; Clark, JSarly Bmnan Law, p. 108 sq. ; 
Bechmann, Otsck. d. Kavfes im rom. Bechi (Brlangen, 1876), §§ 5-86 ; Yoigt, 
Xn Tafeln, yoL i. § 22, voL ii. §§ 84-88, 126. [Carle, Origini, p. 203 and p. 490 sq.] 

^ Qai. i. 121. [As to the origin of the words of style see a suggestion of 
Jhering, Vorgesch, d, Indoeurop. p. 256, n. 282.] 

^ GaL i. 121 ; Ulp. Frag. xiz. 6. [See infra, p. 60, n. 21.] 
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upon a relatdve contract, — yet it was not always so. Its 
history is very simple. The use of the scales fixes its intro- 
duction to a time when coined money was not yet current, but 
raw copper nevertheless had become a standard of value and in 
a manner a medium of exchange. That, however, was not in 
the first days of Eome. Then, and for a long time, values 
were estimated in cattle or sheep, fines were imposed in them,^ 
and the deposits in the legis actio sacramento (§ 34) took the 
same form.^ The use of copper as a substitute for them in 
private transactions was probably derived from Etruria. But, 
being only raw metal or foreign coins, it could be made avail- 
able for loans or payments only when weighed in the scales ; 
it passed by weight, not by tale.^^ There lis no reason for 
supposing that the weighing was a solemnity, — ^that it had any 
significance beyond its obvious purpose of enabling parties to 
ascertain that a vendor or borrower was getting the amount of 
copper for which he had bargained. 

It was this very simple practice of everyday life in private 
transactions that Servius adopted as the basis of his mancipatory 
conveyance, engrafting on it one or two new features intended 
to give it publicity and as it were state sanction, and thus 
render it more serviceable in the transfer of censuable property. 
Instead of the parties themselves using the scales, an impartial 
balance holder, probably an official,^^ was required to undertake 
the duty, and five citizens w^re required to attend a^ witnesses, 
who were to be the vouchers to the census officials of the 

^ '* Romulus . . . multae dictione oyium et bovum— quod turn erat res in 
peoore et locorum possessionibus, ex quo pecuniosi et locupletes yooabftntur — non 
▼i et suppliciia ooercebat" (Cic. De Rtp. ii. 9, § 16). The Atemian law of 
800 TJ.c, in fixing the maximum of magisterial mulcts, stiU did so in sheep and 
oxen ; it was only by the lex Julia Papiria of 324 that they were converted into 
money (Marquardt, JlGm, StaaUvenoalL yol. ii. p. 6). Pecus gave its name to 
peeunia (Varro, De L, L. v. 95, Bruns, p. 801). [Cf. Karlowa, BSm, EG, ii. p. 
368.] 

* Hnschke, JXe MuUa und das S<icramentum (Leipsio, 1874), p. 887. The 
XII Tables fixed the amount of those deposits in money. [Fide ii\fra^ p. 188, 
n. 18.] w Gai i. 122. 

11 Danz {f^tan^, d,r»IL% 143, note 6) refers to an inscription (preserved in 
Orelli's collection, No. 4012, and Willmann's, No. 1895) in which two persons are 
designated ''Ilviri libripendes." The scales, too, may have been state scales ; 
for Varro {J)e L, L, ▼. 188, Bruns, p. 808) mentions that in his day a pair was 
still preserved in the temple of Saturn. [Euntze, Excurse^ p. 172.] 



58 THE REGAL PERIOD pabt i 

regularity of the procedure. They are generally supposed to 
have been intended as representatives of the five classes in 
which Servius had distributed the population, and thus 
virtually of the state; and the fact that, when the parties 
appealed to them for their testimony, they were addressed not 
as testes but as Quirites,^^ lends some colour to this view. 
Servius is also credited with the introduction of rectangular 
pieces of copper of different but carefully adjusted weights, 
stamped by his authority with various devices (aes signatvm),^^ 
which are supposed to have been intended to come in place of 
the raw metal {aes rude) ^^ formerly in use, and so facilitate 
the process of weighing.^^ If so, it is not easy to understand 
why weighing should have continued to be the characteristic 
feature of the transaction down to the time of the XII 
Tables; for what could be gained by passing through the 
scales ten bars which were known to weigh each a certain 
number of pounds ? It is more likely that they were cast and 
stamped as standards, which were put into one scale while the 
raw metal whose weight was to be ascertained was put into 
the other. 

Instead, therefore, of being a fictitious sale as Gains 
describes it, and as it became after the introduction of 
coined money early in the fourth century (p. 129), the 
mancipium or mancipation, as regulated by Servius, was an 
actual completed sale in the strictest sense of the term. What 
were the precise words of style addressed by the transferree 
to the transferrer, or what exactly the form of the ceremonial, 
we know not. But, as attendance during all the time that 

^ GaL IL 104. [Objeotions to the Above theory are stated by Ouq, p. 255. 
See also Bouroart (trad. Muirhead), p. 172 ; Earlowa, JXdm. EG. ii. p. 870.] 

" Plin. ff. N, xviii. 8, "Servius rex ovum bovumque effigie primus aes 
signavit" Specimens exist in many museums. 

" VaiTO, De X. L. v. 168 (Bruns, p. 802) ; Festus, v. Bodtu (Bnms, p. 288). 

^^ Mommsen {Oesch, d. rom. MUjizwesens, Leipsic, 1860) suggests that the 
stamping was a guarantee not of the weight but of the purity of the metal. The 
notion is entertained by some jurists that the solemn weighing of the copper, 
whether stamped bars, rough lumps, or foreign coins, converted it into money. 
This is as meaningless as it is fanciful. The metal was no more money after it 
was weighed and handed to a vendor or borrower than it had been before, — ^it 
was still just so many pounds' weight of copper. If he had to use it next day in 
a transaction per aea et libram it would have to be weighed afresh. 
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some thousands of* pounds perhaps of copper were being 
weighed would have been an intolerable burden upon the 
five citizens convoked to discharge a public duty, it may be 
sunnised that it early became the practice to have the price 
weighed beforehand, and then to reweigh, or pretend to 
reweigh, before the witnesses only a single litde bit of metal 
{ravduscvlvm)^^ which the transferree then handed to the 
transferrer as ''the first pound and the last," and thus 
representative of the whole.^'^ Whatever may have been its 
form, however, its effect was instant exchange of property 
against a price weighed in the scales. The resulting obliga- 
tion on the vendor to maintain the title of the vendee, and 
the qualifications that might be superinduced on the conveyance 
by agreement of parties, — ^the so-called leges mandpii, — will be 
considered in connection with the provisions of the XII Tables 
on the subject (§ 30). 

Why this form of conveyance got the name of mancipitm, 
or maricipcUio, why those things, to whose effectual transfer by 
a private party in quiritarian right either it or surrender in 
court was essential, were called res mancipi, and what were 
the considerations that determined the selection of the things 
that should or should not be included in this class, are 
questions that have been much discussed. The explanation 
of Gaius,^^ that mancipation was so called because in the 
process the transferree took with his hand the thing that 
was being transferred to him {quia manu res eapitttr), has 
been accepted in many quarters much too readily. Great as 

^ Hence the reqaest the scale-bearer made to the transferree, "tonoh the 
scales with a small piece of the metal " {raudttseulo libram ferito), — words, says 
Festus, that were still used after coined money (which was counted, not 
weighed) had taken the place of the raw copper, and when it was with a coin 
and not a bit of metal that the scales were struck. [«. v. Bodus, in BrunSi 
6th ed. ii p. 33.] 

'' The conjecture is suggested by the words of style in the aolutio per 
aes et libram^ GaL iii. §§ 173, 174. There were some debts from which a man 
could be effectually discharged only by payment (latterly fictitious) by copper and 
scales, in the presence of a liJbripena and the usual five witnesses. In the words 
addressed to the creditor by the debtor making payment these occurred — hanc 
Hbi Ubram primam postrtmamgue eixptfndo (** I weigh out to you this the first 
and last pound"). The idea is manifestly archaic, and the words in their 
letter quite inappropriate to the transaction in the form it had reached long before 
the time of Gains. " Gai. i 121. 



60 THE BEGAL PERIOD pa&t i 

is the authority of Gains, he was not infallible, least of all in 
a question of etymology. If there was one point on which 
Boman jurists and grammarians displayed weakness it was 
this, as witness their derivation, apparently in all seriousness, 
of testammtum from testatio mentis, mutwum from de meo tuum, 
oratio from oris ratio}^ 

The fundamental mistake lies in supposing that the notion 
embodied in the word is Tnanu capere instead of mamtrn 
capereP There was no taking with the hand when land or 
a house was being conveyed, for the parties did not require to 
be near them ; ^^ and there could be none in the mancipation 
of a praedial servitude, for it was intangible. As already 
observed, the early law had no word that specially denoted 
ownership. The generic Tncurms answered the purpose. By 
it was understood the power or right of the head of a house 
over the persons and things that were subject to him." 
MaTidpere or mandpare, therefore, was simply to acquire 
Toanus, i.€. dominion or ownership.^ Possibly the acquirer 

^ See many other instances in Dokeri, Opusc de laUnUaie JCorwm veterum, 
Leyden, 1711, p. 462 9q. 

^ No aid can be taken from uaucc^pere, for that really meant manum luu- 
capere, 

^ Gai. L 121 ; Ulp. Frag. xix. 6. [It may be, however, that originally lauds 
did require to be mancipated in praeaentia, and that afterwards a sod or other 
symbol was used to represent them, though this was not adhered to in practice 
as it was in the actio Sacramento. There would thus be a proper harmony 
between the forms of the conveyance and of the action. But the absence of the 
parties from the lands conveyed is better explained by the theory that mancipa- 
tion was at first confined to certain movables and afterwards extended to lands 
and other immovables. The language of Gains, L § 121, seems to support this 
theory. See also Bourcart, (trad. Muirhead), p. 186, n. 46 and authorities there 
cited ; Cuq, Inst, Jurid. pp. 82, 258 ; Earlowa, Itdm, EG, ii. p. 352.] 

^ See § 9, note 3. For examples of the employment of the word in reference 
to one and all of the subject members of the household, see Rossbach, Die rom, 
Ehe, p. 28, and Voigt, XII Tafeln, vol. ii. p. 84. We have evidence of its 
employment in reference to things in the manum conserere of the sacramental 
action in rem (see § 34, note 6). 

^ [This theory of the origin of mancipatio ia open to the serious objection that 
it places the abstract idea of power before the natural or physical symbol of power. 
ManuSf the hand, is the natural symbol, and seizing or holding with the hand is 
the exercise of power. Among primitive societies it is certain that the progression 
of ideas is from the simple and obvious to the abstract So conventio in manum 
in marriage did not mean originally agreement for mant», but the junction of 
right hands of the spouses — deaArwrumi jundtio — ^which accompanied the ceremony 
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was sometimes called manceps.^ Mancipium (or mancvpiim) 
was used in three distinct though cognate senses, — (1) the 
power or mastery of the mancqfs, and thus synonymous with 
manus;^ (2) the thing over which that mastery extended, 
but most firequently a slave ; ^ (3) the process of law whereby 
any person and some things in manu mancipiove were trans- 
ferred and acquired.^ It must have been from mancipium in 
the last of these senses .that the phrase res mancipi (i.e. 
mandpii) was derived; if from the first it would more 
properly have been rendered res in muncipio ; and it is out 
of the question that it can have been derived from the 
second. We reach, therefore, the same conclusion as Gaius,^ 
— ^that res mancipi meant a thing passing by mancipatory process. 
According to the enumeration of Gains and Ulpian, the 
things included in the class of res Toancipi were lands and 
houses in Italy or in those districts in the provinces enjoying 
jvs Ualicfu/m (§ 52, n. 4), — in other words, lands and houses 
held on quiritarian title, together with rights of way and 
aqueduct, slaves, and domestic beasts of draught or burden 
(oxen, horses, mules, and donkeys) ; all other things, including 

of marriage. Compare the use of caput m capiHa deminiUio, As to capio in its 
juristic sense being joined with the ablative case (e,g, usueapu), usureceptio), see 
Carle, Originij p. 204 n. and 490 n.] 

^ The progression is the same as in primvs, priiiceps, principium; avis, 
aucqtSf aueupiii/m, aucupari, etc. Manceps occurs in the sense of owner in 
Tertnll. DeidoloL 1. In the later republic and early empire it had many 
special meanings, for which see Forcellini. [See H. Kruger, Oesch, der cap. 
dem, p. 115 ^.] 

» As in GeU. xvui. 6, 9. 

^ Just. Inst, i. 8, 3. 

^ As in the famous provision in the XII Tables, *'oum nexnm faciet man- 
cipiumque, uti lingua nuncupassit ita jus esto." In every case, without exception, 
in which the process of nianeipium was resorted to thene was acquisition of 
manua in the old meaning of the word, — mancipation of things, coemption (p. 
66), giving of a filiusfamiliaa in adoption, passing AflitufamUiaa into the hand 
of a third party as a mancipiiim with a view to his emancipation, the same with 
a woman in order to effect her release from marital rnanibs, the noxal upgiving of 
tkJUitufamilias or slave to the party he had wronged (p. 116), and iiie/amiliae 
emptio of the testament per aes et lihram (p. 161). 

^ GaL ii. 22. [Sohm describes rea Tnancipi as wGrUick ** Manzipaiions$achen" 
Inst. d. r. B, "p. 199 n. Emancipatio had originally the same signification as 
^na/ncipatio (e.g. Cell. xv. 27, 3 : Cic. De Fin. i. 7, 24 ; De Senect. ii. 38), though 
usually restricted by the classical jurists to the liberation of a child from 
potestas."] 
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provincial lands generally (their ownership being in the state), 
were res nee mancipi. In the time of Servius and during the 
greater part of the republic the domain land (ager puMictis) 
in Italy, until it was appropriated by private owners, was 
also reckoned as res nee mancipi; like all other things of 
the same class it passed by simple delivery, whereas res 
mancipi could not be transferred in full ownership except 
by mancipation or surrender in court Many are the theories 
that have been propounded to account for the distinction 
between these two classes of things, and to explain the 
principle of selection that admitted oxen and horses into the 
one, but relegated sheep and swine, ships and vehicles to 
the other.^ But there is really little diflSculty. Under the 
arrangement of Servius what was to determine the nature and 
extent of a citizen's political qualifications, military duties, 
and financial burdens was the value of his heredium (and 
other freeholds, if he had any), and what may be called its 
appurtenances, — the slaves that worked for the household, 
the slaves and .beasts of draught and burden that worked 
the farm, and the servitudes of way and water that ran with 
the latter. It may be that in course of time slaves without 
exception were dealt with as res mancipi, — ^without considera- 
tion, that is to say, whether they were employed on their 
owner's house or farm or on any part of the public lands in 
his occupancy (§ 19); and reasonably, because they were 
often shifted from the one to the other. But the cattle a man 
depastured on the public meadows were no more res mancipi 
than his sheep.^ To say that the things classed as res mancipi 

* See a summaiy of the principal ones in Danz, Oesch, d, r, R. vol. i. § 119. 
[Bourcart (trad. Muirhead, p. 82 n.) sapports in the main the view expressed in 
the text and cites recent anthorities. See Carle, Originif pp. 482-435 ; Earlowa, 
Rdm, RQ, ii. p. 356, explains res maneipi as things which the pcUer/amilias 
needed for "Bewirthschaftong."] 

^ Ulpian {Frag, xix. 1), in enumerating the animals that were res mancipi, 
expressly limits them to those broken to yoke or burden ; and Gains, though in 
one passage he mentions oxen without any qualification, yet in another (ii. 15) 
records it as the opinion of some jurists that animals did not become res numeipi 
on birth, but only when broken in, or at least when they had reached the usual 
age for putting them under yoke or girth. [The Sabinian view, that it was im- 
material whether the animals had or had not in ts^t been used for draught or 
burden, seems ultimately to have prevailed ; see Girard, p. 242, n. 7.] 
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were selected for that distinction by Servius because they 
were what were essential to a family engaged in agricultural 
pursuits would be to fall short of the truth. They constUvied 
the familia in the sense of the family estate proper ; ^ whereas 
the herds and flocks^ and in time everything else belonging to 
the paterfamilias, fell under the denomination of pecwnia^ So 
the words are to be understood in the well-known phraseology 
of a testament, farmlia pecumoLgue meaP 

Section 14. — Incidental Effects of ins Keforms on the 
Law of the Family, of Succession, and of Contract 

In alluding in a previous section (p. 34) to the family 
institutions of the plebeians it was explained that prior to 
the time of Servius their unions were not, in the estimation 
of the patricians at least, regarded as lawful marriages (Justae 
nuptiae), although amongst themselves they may have been 
held effectual, and productive, if not of mamLS, at all events of 
pairia potestas. For this there were two reasons — (1) that, 
not being citizens, they did not possess the preliminary qualifi- 
cation for justat nvptiae, namely, conubiv/m, and (2) that, not 
being patricians, the only ceremony of marriage known to the 
law was incompetent to them. The first obstacle was removed 
by their admission by Servius to the ordinary rights of citizen- 
ship, the second by the introduction of the civil marriage 
ceremony of coemption.^ This was an adaptation of the 
mandpatio described in the preceding section. Once the 
ef&cacy of the latter as a mode of acquiring manvs over things 
was established, its adoption by the plebeians, now citizens 
enjoying convMum, as a method of acquiring man/us over their 
wives,^ was extremely natural The scales, the libripens, and 

>> See 8 9, note 2. 

" Gai ii 104. [See supra, § 9, n. 2 ; Cuq, Inst. Ju/rid, p. 92 ; Jhering, 
Vorgesch, d. Indoeurcp. p. 34 ; cf. Girard, p. 248, n. 8, and p. 782, n. 3, who thinks 
that by the time of the XII Tables the two terms were used indiscriminately to 
indicate a mAn'n ptUrvnumium ; Mommsen, SE, iii. p. 23.] 

^ See Bossbach, Mdm. Ehs, p. 65 sq, ; Earlowa, ESm, Ehe, p. 48 sq, ; Voigt, 
XII Tafeln, toI. IL §§ 158, 159. [Rein's 1st Excursus in 2nd toI. of Becker's 
GaUus.] 

^ It was not necessary for creation of the patria polestas ; that, as the history 
of the later marriage law amply testifies, was a necessary civil consequence of 
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the five witnesses were all there ; but, as there was no real 
price to be paid, the only copper that was needed was a single 
raudvstndum. The words recited in the ceremonial, unfortu- 
nately not preserved, were necessarily different from those of 
an ordinary mancipation.' According to the testimony of a 
considerable number of ancient writers, and as the word co- 
emptio itself seems to indicate (though disputed by most 
modem civilians), the nominal purchase was mutual ; the man 
acquired a materfamUias, who was to bear him children and 
enable him to perpetuate his family, while she acquired a 
paterfamilias, who was to maintain her while the marriage 
lasted, and in whose succession she was to share when a 
widow.^ It was accompanied with other observances described 
by many of the lay writers, but which were matters of usage 
and fashion rather than law ; and might be, and often was, 
accompanied also with religious rites, which, however, were 
private, not public, as in confarreation. 

To the introduction of mancipation is also due a device 
resorted to by the plebeians for disposing of their estates in 
contemplation of death. Their elevation to the rank of 
citizens did not apparently give them admission to the comitia 
of the curies ; ^ and, as it was many years after the assassination 
of Servius before that of the centuries was ever convened, 
they had still no means of making testaments unless perhaps 
in the field on the eve of battle. So here again the expedient 
of mancipation was taken advantage of,^ not indeed to make 
a testament instituting an heir, and to take effect only on the 
death of the testator, — the form of the transaction, as an 
instant acquisition in exchange for a price real or nominal, 
could not lend itself to that without statutory intervention, — 
but to carry the transferrer's famUia ^ to a Mend, technically 
famUiae emptor, on trust to let the former have the use of it 

jusUu nuptiae, although there might have been neither confarreation nor co> 
emption. 

' 6ai. i. 123. * On eoemptiOt see Appendix, Note B. 

" [See suprcif p. 48.] • [See infra, p. 161.] 

^ The familia was the coUectiye name for a man's heredium and other lands, 
with their slaves and other mancipable appurtenances (§ 13 in fine), — an aggre- 
gate of res maneipi, and therefore itself capable of mancipation. The convey- 
ance was nnirersal, i.e. the items of the aggregate, even though movable, did 
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while he survived,^ and on his death to distribute according to 
his instructions whatever the transferree was not authorised to 
retain for himself.^ Like so many others of the transactions 
of the early law, it was legally unprotected so far as the third 
parties were concerned whom the transferrer meant to benefit ; 
they had no action against the trustee to enforce the trust ; 
their sole guarantee was in his integrity and respect for Fides. 
This Tfwrtis causa but vnJter vivos alienation was the forerunner 
of the testament per aes et libram, which will be described 
(§ 32) in connection with the provisions of the Twelve Tables 
in reference to succession. 

Dionysius credits Servius with the authorship of more 
than fifty enactments relative to contracts and crimes, which, 
he says, were submitted to and. approved by the assembly of 
the curies.^^ This statement can hardly be accepted as it 
stands. That a few such laws may have been enacted by 
him, either at his own hand or with the assistance of the 
curies, such as that imposing the penalties of confiscation of 
his estate, scourging, and sale beyond Tiber as a slave, upon a 
citizen who failed periodically to report himself at the taking 
of the census, ccui be admitted without dif&culty; but the 
majority of them were probably nothing more than formu- 
larisations of customary law for the use of the private judges 
in civil causes whom he is said to have instituted. There was 

not require to be conveyed separately or to be handled in conveying; and 
apparently the pecunia was carried along with the famUia as an accessory, at 
least if expressly mentioned. [Supra, p. 63.] 

^ Sir Henry Maine (Ancient Law, p. 206) is of opinion that, as a mancipa- 
tion could not be subject to a limitation either of condition or time, there 
must have been not only instant but total divestiture of the transferrer. But 
this was not necessarily the result ; for it was the commonest thing in the 
world for the transferrer in a mancipation to reserve a life-interest (6ai ii 
83) ; and a reservation of a life-interest in one's own familia would possibly be 
construed even more liberally than an ordinary usufruct. See infra, p. 160. 

' It is a question what was the exact position of the beneficiaries in rela- 
tion to the deceased after the trust was fulfilled. Were they bound to maintain 
the sacra of the deceased's family ? They could not be so as his heirs, for they 
lacked that character. Perhaps it was to meet the case of persons in their 
position that the pontiffs first began to modify the rules on the subject, adopting 
as their leading principle, ''Ut, ne morte patrisfamilias sacrorum memoria 
ocdderet, iis essent ea adjuncta ad quem ejusdem morte pecunia veniret " (Cic. 
De Leg. ii. 19, 47). See p. 170. 

w Dion. iv. 18. 

5 
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one contract, however, notorious in after years under the name 
of nexfwm,^ that manifestly was influenced, either directly or 
indirectly, by his legislation. In its normal estate it was a 
loan of money, or rather of the raw copper that as yet was all 
that stood for it. Whether before the time of Servius it was 
accompanied by any formalities beyond the weighing of it 
in a pair of scades (which was rather substance than form) we 
know not ; and what right it conferred on the creditor over 
his debtor who failed to repay can only be matter of specula- 
tion. But there are indications that, in the exercise of 
undefined self-help, defaulters were treated with considerable 
severity, being taken in satisfleustion and put in chains by their 
creditors; for Servius is reported to have promised to pay 
their debts himself in order to obtain their release, and to 
pass a law limiting execution by persons lending money at 
interest to the goods of their debtors." Whether he fulfilled 
the first part of his promise we are not informed; but the 
second part of it was impracticable, since a debtor's failure to 
repay a loan was in most cases attributable to his insolvency 
and want of means with which to satisfy his creditors. So, 
apparently, Servius had to be content with regulating and 
ensuring the publicity of the contract, and making a creditor's 
right of self-redress by apprehension {rMinus injectio) and con- 
finement of his debtor conditional on the observance of the 
prescribed formalities of the nexmn. These were the weighing 
of the copper that was being advanced in a pair of scales held 
by an official libripens ; the reweighing of a single piece in the 
presence of five citizen witnesses, and its delivery by the lender 
as representing the whole ; ^^ and the simultaneous recital of 
certain words of style, which had the effect of imposing on the 
borrower an obligation to repay the loan, usually with interest, 
by a certain day. The consequence of this, one of the earliest 
independent contracts of the jus civile, will be more appro- 
priately considered in a subsequent section (§ 31). 

The extension of the solemnities of mandpium to such very 
diverse transactions as nexal contract,^^ coemption, adoption, 

^1 Dion. iv. capp. 9, 11. " See § 13, nn. 12 and 17. 

" [Carle, Origini^ pp. 477-479 gives reasons for regarding the nexwa as the 
oldest application of the aes et libra and the nvamcipcAio as a derivative of it] 
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emancipation of a filiusfamiliaSy release of a debtor, and 
execution of a testament has been commented upon as 
manifesting great poverty of invention on the part of 
the early Boman jurists. But the criticism is undeserved. 
In one and all of them, as already remarked,^^ the same 
idea was involved, — acquisition of jnanus in the original 
meaning of the word.^^ In all of them the process was 
intended to ensure deliberation on the part of those 
engaged in the transaction, certainty as to its terms, 
publicity, and preservation of evidence alike of the res gestae 
and of the words interchanged. Those objects are attained 
now by writing, and subscribing, and sealing, and attesting, 
and recording; and these solemnities, or some of them, we 
resort to without reference to the particular nature of the 
matter dealt with. The early Bomans were not in the habit 
of embodying their deeds in writing. But the procedure as a 
whole was a guarantee for deliberateness ; the touching of the 
scales with a bit of metal was as good an index that the trans- 
action was perfect as the adhibiting of a seal ; and the performance 
of the whole business in presence of five citizens, as repre- 
sentatives of the public, who were bound by statute to testify 
to it when required,^^ was as fair a substitute for recording in 
a public register as the civilisation of the time could have 
provided. 

1^ See § 18, note 27. 

IS This was so even in the case of nezal contraot and release of a nezal or 
judgment debtor. In the former, in consideration of the loan advanced, the 
creditor acquired a power over his debtor which entitled him to apprehend and 
imprison him ; in the latter, in consideration of the loan repaid or judgment 
satisfied, the debtor acquired release from that power {me a te 8olvo liberoque hoc 
aere aeneaque libra, GaL iii. 174) ; in other words, he reacquired over himself 
that maniM which, by iiexum or judgment, had been conferred on his creditor (see 
§§ 81, 86). 

^ The XII Tables, according to Gellius (zv. 18, 11), contained a provision 
that if a man who had suffered himself to be called as a witness, or who had acted 
as a libripenSy refused to declare his testimony when required, he should be 
reckoned dishonourable, and be incapable in future of executing, or being a 
witness to, or taking any benefit under, a deed requiring the testimony of 
witnesses, — "Qui se sierit testarier libripcnsve fuerit, ni testimonium fiftriatur 
inprobus intestabilisque esto. " Probably something of the same sort had pre- 
viously been enacted by Servius. 
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Section 15. — Amendments on the Course of Justice' 

Of the coarse of justice in the r^al period, whether in 
criminal or civil matters, before the time of Servius, we know 
little that can be relied on. Mr. Clark says, in reference to 
criminal procedure, fairly summarising our scanty information 
about the judicial functions of the king : '' The king as judge ; 
sometimes availing himself of the aid of a council, sometimes 
perhaps, in cases of minor importance, delegating his judicial 
powers to individual judices; aided in his quest of capital 
crimes by the qtuiedores parriddii ; appointing at his pleasure, 
in cases of treason, the extraordinary duvrniviri; allowing, 
though perhaps not bound to do so, an appeal from the latter 
to the assembled burgesses, — ^this is all that we can recognise 
with any degree of confidence." It would be a mistake, how- 
ever, to suppose that the king alone was invested with criminal 
jurisdiction. The paterfamilias also, aided by a council in 
cases of importance, was judge within the family ; his juris- 
diction sometimes excluding that of the state, at other times 
concurring with it, and not to be stayed even by an acquittal 
pronounced by it He alone was competent in any charge 
against a member of the family for a crime or offence against 
the domestic order, — adultery or unchastity of wife or daughter, 
immorality of his sons, undutiful behaviour of children or 
clients ; while there are instances on record of his interference 
judicially where an offence such as murder or theft had been 
committed by a member of his family against a stranger, and 
even when his crime had been treason against the state.^ 
Death, slavery, banishment, expulsion from the family, im- 
prisonment, chains, stripes, withdrawal of peciUium, were aU 
at his command as punishments ; and it may readily be assumed 
that in imposing them he was freer to take account of moral 
guilt than an outside tribunal The indications of criminal 

^ Clark's Early Roman Law, pp. 54-108. 

' See a variety of examples in Voigt, XII TafelUf vol. ii. § 94. They are all 
later than the regal period ; but as, with the progress of centuries, the tendency 
was to relax rather than augment the powers of the pater/'imilias, it may be 
assumed that in the early years of Rome his judicial authority was quite as 
great as during the republic 
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jurisdiction on the part of the gens axe slight ; but its organisation 
was such that it is impossible not to believe that it must 
occasionally have been called on to exercise such functions ; 
as, for example, in deciding whether the penalty of scusratio 
capitis had been incurred by a clansman charged with having 
put one of his children to death before it had reached its third 
year, contrary to the law of Bomulus, or with having violated 
his duty to his client, contrary to that of Numa. And it must 
not be lost sight of that, as murder seems to have been the 
only Clime in regard to which private revenge was absolutely 
excluded, the judicial office of the kings must thus also have 
been considerably lightened, public opinion approving and not 
condemning self-redress, so long as kept within the limits set 
by usage and custom. 

The boundary between civil and criminal jurisdiction, if it 
existed at all, was very faintly defined. Theft and robbery, 
for example, if one may conclude from the position they held 
in the later jurisprudence, were regarded not as public but as 
private wrongs ; and yet when a thief was caught plying his 
trade by night he might be slain, and when taken in the act 
by day might be sold as a slava' It can hardly be doubted 
that in the former case, and possibly until the time of the 
XII Tables, there might be instant retribution without any 
pretence of trial, the avenger taking his risk of the conse- 
quences if perchance he had been mistaken in imputing 
felonious intent to the man whose blood he had shed. In the 
latter, a mistake was unlikely ; and here too we may assume 
that there was room for instant apprehension of the offender, 
and sale of him across the frontier by the party he had 
wronged, without any judicial warrant. But in both cases it 
may also be assumed that a practice, afterwards formally 
sanctioned by the XII Tables, — ^that of the thief compounding 
for his life or freedom, — was early admitted, and the right of 
self- redress thus made much more beneficial to the party 
wronged than when nothing was attained but vengeance on 
the wrongdoer. In assaults, non-manifest thefts, and other 
minor wrongs, self-interest would in like manner soon lead to 
the general adoption of the practice of compounding; what 

' [Or slain if he defended himself with a weapon, v, ii^fra^ p. 140.] 
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was originally a matter of option in time came to be regarded 
as a right ; and with it occasional difficulty in settling the 
amount of the composition, and consequent necessity of an 
appeal to a third party. Here seems to be the origin of the 
king's jurisdiction in matters of this sort. He was the natural 
person to whom to refer such a dispute; for he alone, as 
supreme magistrate, had the power to use coercion to prevent 
the party wronged insisting on his right of self-redress, in face 
of a tender by the wrongdoer of what had been declared to be 
sufficient reparation. But that self-redress was not stayed if 
the reparation found due was withheld ; as the party wronged 
was still entitled at a much later period to wreak his vengeance 
upon the wrongdoer by apprehending and imprisoning him, it 
cannot reasonably be doubted that such also was the practice 
of the regal period. 

How the kings acquired jurisdiction in questions of quiri- 
tarian right, such as disputes about property or inheritance, 
is by no means so obvious. Within the family, of course, such 
questions were impossible ; though between clansmen they may 
have been settled by the gens or its chief. The words of style 
used in the sacramental real action (p. 179) suggest that there 
must have been a time when the spear was the arbiter, and 
when the contending parties, backed possibly by their clansmen 
or friends,^ were actual combatants, and victory decided the 
right Such a procedure could not long survive the institution 
of a state.^ In Bome there seems to have been very early 
substituted for it what from its general complexion one would 
infer was a submission of the question of right to the pontiffs 
as the repositories of legal lore. Nor is this view in confdct 
with the well-known passage in which Cicero affirms that in 
the earlier regal period — contrary to the later practice — a 
private citizen never acted as judge or arbiter in a civil suit 
{lis), but that it was always disposed of in the king's court ; ® 

^ The praetor's command to the parties to go to the ground suis lUriaque super- 
stitibus praesentibuSf ''each with his seconds in attendance," which Cicero {P. 
Mur, xii. 26) foxmd so absurd, is manifestly a relic of it. 

^ [But contrast Trial by wager of battel in English law which survived to the 
present century. — See Stephen's Com, (6th ed.) iv. 501.] 

< ''Neo vero quisquam privatus erat disceptator aut arbiter litis, sed omnia 
conficiebantnr judiciis regiis" (Cic. De Rep, v. 2, 3). The old writers, Cicero 
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for the latter may quite well have consisted of the members of 
the college of pontiffs, of which the king was the ofi&cial head. 
But their proper functions were sacred. To bring what was 
a question of purely civil right within their jurisdiction, they 
engrafted on it a sacral element, by requiring each of the 
parties to make oath to the verity of his contention ; and the 
point that in form they decided was which of the two oaths 
was false, and therefore to be made atonement for. In sub- 
stance, however, it was a finding on the real question at issue ; 
and the party in whose favour it was pronounced was free to 
make it effectual if necessary by self-redress in the ordinary 
way.^ 

Of Servius, Dionysius says — using, as he often does, lan- 
guage more appropriate to the republican than to the regal 
period — that he drew a line of separation between public and 
private judicial processes ; and that, while he retained the 
former in his own hands, he referred the latter to private 
judges, and regulated the procedure to be followed in causes 
brought before them.^ The entrusting of the judicial office to 
a private citizen, chosen for each individual case as it arose, 
and acting on a commission from the praetor, instead of to 
permanent officials trained for the purpose, was one of the 
renmrkable features of the Boman system, and contributed 
greatly to the development of that instinctive jurisprudential 
faculty which eventually produced such admirable results. It 

particTilfti'ly, freqaently seem to distingidsh between lites and jurgia ; but among 
moderns there is great difference of opinion as to whether the distinction was 
weU founded, and if so, what it amounted to. If Earlowa {B^nu CP. §§ 1-6) be 
right in his opinion (which, however, has met with little acceptance, and presents 
many and serious diflEiculties), that while lites were suits (1) founded either on 
statute or fixed and certain custom (both, according to him, included in the word 
lex), and (2) insisted in either by a Uffis actio sacramenti (infra, § 34), or (later) 
a Ugia actio per condieticnem {infra, § 41), jwrgia were (1) founded on undefined 
ju8, of which king, consul, or praetor, in the exercise of \i\B jurisdidio, was the 
mouthpiece, and (2) brought under his notice in the shape of a demand for 
appointment of a (delegated) judge (the legia actio perjvdicis posttUationam, infra, 
§ 35) — ^if this view be right, the field of possible intervention by the kings in 
matters judicial would be materially widened. But the ouly thing absolutely 
certain about the distinction is that questions litigated per aacramenium and 
(af terwards)2'6r condictionem were lites and not jurgia, [See Nonius, s. v. Jurgium 
(Bruns, 6th ed. il. p. 66) ; infra, p. 189.] 

7 For details see infra, § 34. ^ Dion. Hal. iv. 25. 
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is interestiiig, therefore, to inquire whether Servius is really 
entitled to the credit of the private judge. His reforms in 
other directions were such as to render some change in existing 
judicial arrangements all but imperative. He was enormously 
increasing the number of the citizens, — that is to say, of those 
who were to enjoy in future the privileges of quiritarian right, 
— and multiplying the sources of future disputes that would 
have to be determined by the tribunala "Sot improbably, too, 
if there be any truth in the statement that he was the author 
of some fifty laws about contracts and crimes,^ he thought it 
right to make some regulations for further restraining self-help, 
and for assuring something like uniformity of practice in fixing 
the amount of composition or reparation for minor wrongs. 
All this augmented the burden of the judicial office ; so that 
the account we have of the institution by Servius of private 
jvdices, acting on a reference from him when he found a good 
cause of action averred, is more than credible. 

The question remains, however, was it his intention that 
those judges of his should have no official character, but should 
be selected from among the patrician citizens for each case sa 
it arose, in the ordinary case sitting singly (unus judex) ? Or 
was it a collegiate court or courts that he established ? Pom- 
ponius alludes to two such courts, that of the cevUumviri and 
that of the decemviri litibiis judicandis. The centumviral 
court ^^ and centumviral causes are often referred to by Cicero, 
and the range of their jurisdiction seems to have included every 
possible question oimanus in the old sense of the word — status 
of individuals, property and its easements and burdens, in- 
heritance whether testate or intestate; in other words, all 
questions of quiritarian right. By the time of Gains the only 

* Dion. iv. 18. It is said they were repealed by his snooessor on the throne ; 
'* ignored " would be a better phrase, seeing that apparently the great m^'ority 
of them at least were not comitial enactments, bat only instructions to the newly 
instituted yiM2te««. [Supra, p. 65.] 

^® literature : Schneider, De OvinUi judieio apud JUmuinos, Rostochii, 1834, 
and rev. by Zumpt, in Bichter's Krii, Jahrb. vol. iii. (1889), p. 476 sq. ; C. G. 
Zumpt, Udfer Ursprung, Form, u, BedeiUung d, (krUumvircUfferichtSy Berlin, 1888 ; 
Huschke, Serv. TuUiua, p. 585 sq, ; Bachofen, De Bomanwrumjudiciis civUibus, 
Gottiugen, 1840, p. 9 9q. ; Puchta, InstiL vol. iL § 158 ; Keller, R»m. CP, § 6 ; 
Bethmann-Hollweg, Gtseh, d, CP. vol i. § 23 ; Clark, Early Itoman Law, p. 108 
sq, ; Earlowa, Rdm. CP. p. 247 sq, [Add Kuntze, Exeurse, p. 112 sq,] 
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matters apparently that were brought before it were questions 
of right to an inheritance of the jvs civile ; but the spear^ the 
emblem of quiritarian right generally, was still its ensign." 
We have no distinct reference to its existence before the 
beginning of the sixth century ; ^^ but the nature of its juris- 
diction, and the consideration that transition from a court of 
one judge to a court of a hundred is the reverse of what ex- 
perience of Boman procedure would lead us to expect, induces 
the belief that its origin must have been comparatively early, 
and due probably to Servius. But it is impossible to accept 
the opinion, even of so eminent an authority as Bethmann- 
Hollweg,^' that it was a plebeian court composed of plebeian 
members, and intended to adminigter justice only to plebeian 
citizens ; that would be to run counter to all we read of the 
monopoly of the law in the hands of the patricians ^^ until the 
publication of the Flavian collection in the middle of the fifth 
century (p. 246), and to render unintelligible what livy says 
of the honours conferred on its author by the grateful plebeians. 
It must have been, originally at least, a court of patricians, 
with a jurisdiction in questions of quiritarian right, whether 
arising among patricians or plebeians. 

It is Pomponius who also narrates ^^ that soon after the 
creation of the second praetorship (which was in 507 or 
thereabout) certain persons were appointed, under the title of 
decemviri litibvs jvdicandis, to act as presidents of the centum- 
viral court It has been attempted to identify them with the 
jvdices decemviri mentioned in the leges sacrcUae that followed 
the second secession in 305 U.c.,^^ and to carry their institution 

" ''Hastasigniun jostidominii; . . . undo in oen turn vinlibus judiciis hasta 
praeponitar " (Gai. iv. 16). Pomponius (Dig. i. 2, fr. 2, § 29) designates the 
centomviral court as hcuta, and Suetonius (Aug, 86) as eentumvircUis hasta, 
[Hence heuta (mbhastaUo) for judicial sale, still retained in the yendere alV asta 
of modem Italian law.] 

*^ PauL Diac in his abridgment of Festus, ▼. CkntunitiraXia (Bruns, p. 264), 
says that* after the increase of the tribes to thirty-fire (anno 518 X7.o.), three 
members were chosen from each to act as judges (eUeli adjudioandum) ; and that, 
although their number was thus 105, they were neverUieless called eerUumviri 
for simplicity's sake. 

" Gaeh. d. CP. vol. i p. 57 a^. 

** Idv^iXjJlgiJ). See also Cic. P. Mur, xi. 25. 

^ Seel^Ierence in note 11. ^^ [Mommsen, SR, iiL p. 81.] 
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likewise back to Servius. The decemviri of Pomponius may 
possibly have been the successors of those referred to in 
the Yalerio-Horatian laws, and whose persons were therein 
declared inviolable, like those of the tribunes and aedUes. 
But there is no semblance of reason for connecting them with 
the Servian reforms. The Valeric -Horatian decemvirs were 
plebeian officials, acting under the direction of the tribunes 
and aediles (p. 82), and can have had no existence until after 
the institution of the tribunate.^^ 

That Servius should substitute for king and pontiffs a 
numerous court of citizens to try questions of quiritarian right 
on remit from himself was quite in accordance with the 
general spirit of his reforms. It was not mere matters of 
personal dispute they had to decide, but a law they had to 
build up by their judgments, which was to be of general and 
permanent application; and as it was beyond the power of 
the king to overtake the task, what could be a more appro- 
priate substitute than a court of his counsellors acting under 
pontifical guidance ? ^^ But there were many cases requiring 
judicial assistance in which no question of quiritarian right 
had to be determined, but only one of personal claim, — of 
alleged indebtedness, whether arising out of a legal or illegal 
act, denied either in toto or only as to its amount. Matters of 
that sort were supposed to involve no general principle of law, 
but to be rather mere disputes or differences about facts, which 
could well be decided by a single judge. To meet their case 

^' The theories maintained in reference to the centumyiral and decemviral 
courts are yeiy various. Some identify the cefUumviri with the Bomulian 
senate of 100, and the decem/oiri with its decern primi, e,g. Sanio, Varroniana in 
d. Sch/riften d. JidTn, Juristen (Leipsio, 1867), p. 128, Euntze, Exeurse^ p. 115, 
and (to some extent) Earlowa, p. 249. Some — €,g. Niebuhr, Bachofen, and 
Bethmann-HoUweg — attribute the institution of both colleges to Servius TuUius. 
Others — e,g, C. G. Zumpt — hold their establishment to have been contem- 
poraneous with the XII Tables ; while others again — e.g, Puchta, Huschke, and 
Keller— credit Servius with the decemvirate, but postpone the establishment of 
the centumvirate to the sixth century at soonest. [So long as pUbiacUa were 
binding only on the plebeians, they must have had judges of their own to 
decide disputes arising on them, lliese may have been the judices decemviri 
of the Yalerio-Horatian law. See infra, pp. 207, 208.] 

^ Pomponius says {Dig. i. 2, fr. 2, § 6) that even after the XII Tables the 
college of ponti£GB annually appointed one of their number to preside in private 
judicial processes. [Of. Cuq, Inet, Jurid, p. 148.] 
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was introduced the unus fudex, appointed for each case as it 
arose, and acting really as the king's commissioner. This was 
the beginning of a system that bore wondrous fruit in after 
years, and that eventually displaced altogether the more 
imposing court of the centumvirs.^* 

^ [On the centmnviial and decemviral Courts, and the comparative antiquity 
of the prooedure before them and the urms jvdex, see Wlassak, Bi&m., Process- 
gesetze, i p. 131 aq. Wlassak gives reasons for holding that originally in legis 
(ictiones the trial commonly took place before a tmusjudeXf and that the centum- 
viral and decemviral Courts did not come into existence till much later than the 
XII Tables, in accordance with the statement of Pomponius. It seems clear 
that in the later Republic the deeemmri sUUibtu j'wiicaiidis were mainly engaged 
in trying actions affecting personal liberty.] 
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PAET II 
THE JUS CIVILE 

From the EsidblishmerU of the RepMic till the Subjugation of Central 

and Southern Italy 

CHAPTER I 

fflstorical events that influenced the law 

Section 16. — The Change from King to Consuls 

The establishment of the consulate was not attended by the 
happy results that must have been anticipated by many of 
those who had rejoiced over the expulsion of the Tarquins. 
The retaliatory wars that followed cost Some much of her 
territory. The influx of wealth from Etruria was suddenly 
checked; and the return of the Tuscan immigrants to their 
own country arrested at once the trading and mercantile spirit 
that had begun to develop. An important field of inclustry 
was thus closed, and the poorer classes forced to confine 
themselves to petty agriculture for their means of subsistence. 
From their betters they met with little sympathy. Although 
in the cities of Latium the commonalty seem generally to 
have ranked as citizens, and to have had a substantial share 
in government as well as in military service and taxation, yet 
in Some they were practically denied such a position ; for the 
constitution of the centuriate assembly was such as to make 
the vote to which they were nominally entitled an empty 
name. Patrician predominance soon became much more 
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marked and oppressive than it had been in the time of the 
later kings. The consuls were not a whit less powerful than 
these had been. For they had the same imperium, conferred 
in the same way ; and in virtue of it they might make and 
enforce what decrees they pleased, with little chance of 
impeachment on demitting office, so long as they were respon- 
sible only to the comitia of the centuries and had done nothing 
to impair the privileges or offend the prejudices of those by 
whom they had really been elected. They had much in their 
power in the way of alleviating the position of the plebeians, 
healing dissensions, and fusing the different elements of the 
populace into a united and cohesive community; but many 
did not care to take advantage of their opportunities, while, 
of the few who were animated by nobler sentiments, most 
feared to incur the enmity of their order, which usually con- 
signed those who had courage to resist it to death or exile. 
The times, too, were adverse. Constant petty warfare drained 
the resources of the peasantry and involved them in debt, 
from which they found it almost impossible to free them- 
selves, — debt contracted to patrician money-lenders. For 
it was the higher class that monopolised the little wealth of 
which Bome now could boast; amassed partly in farming 
their holdings of public land through the agency of their clients 
and slaves, and partly by their ruthless severity towards their 
debtors, whose mortgages were rarely redeemed, and who, as 
a final resource, had too often to impledge themselves^ to 
their creditors as the condition of a fresh advance. 

The inevitable result of this unhappy state of matters was 
a bitter feeling of hostility on the part of the plebeians towards 
the patricians and the new order of things, — a hostility that 
manifested itself not merely in individual instances, but in a 
general and all-pervading spirit of disaffection. In fact, while 
their desire really was for equality in political rights and parti- 
cipation in the more substantial privileges enjoyed by their 
patrician fellow - citizens, the contumelious treatment they 
received at the hands of the latter drove them to band them- 
selves together for purposes of united action. They even went 
so far as to form quasi-corporations within the limits of their 

^ [Or their children.] 
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tribes, and to establish their own tutelary divinities in Liber, 
Libera, and Ceres, corresponding to the divine triad of the 
Capitoline. They were thus in a position to make common 
cause ; and so effectually did they do so that frequently they 
refused to join in a campaign, and three times seceded in a 
body from the city, with the threat of complete severance of 
their connection with Soma On such occasions it was only 
the tardy promise of redress of some overpowering grievance, 
to be embodied in laws under sanction of oath (leges sacratae), 
and appeals to their patriotism and common interests in face of 
an enemy, that induced them to forego their resolution.^ 

Section 17. — Poutioal Inequalities Eemoved 

It was not by any comprehensive and weU-digested reform, 
dictated by considerations of justice, that the plebeians at last 
attained a position of political equality with tiie higher order, 
but by fragmentary legislation wrung from time to time from 
the latter against their will, and when Home was in peril from 
dissensions within or hostile demonstrations from without. It 
waa the first secession in the year 260 u.c, in resentment of X-LO/^a 
the failure of M. Valerius to obtain the approval of the patri- 
cians for his proposals for alleviation of the condition of insol- 
vent debtors, that brought about the tribunate. The enactment 
that established it was the result of a treaty between the two 
orders, as solemn almost as if it had been concluded with 
fetial ceremonial between two independent states. With the 
institution of the new office the plebeians obtained a leverage 
power that stood them in good stead in their subsequent con- 
tests ; for in their tribunes, whose persons were declared sacred 
and inviolable, and whose number in course of time was 
increased to ten, they obtained representatives who could 
officially expose their grievances, and protectors who within 
the city could stop the execution of a decree or the levy for a 
campaign, could impose fines on those disobeying their orders, 
could bring even a consul to trial for official misdeeds, and 
could prevent the election of new magistrates when complaints 
were too long unheeded. 

^ [Ab to leges sacratae see Cnq, pi 118 ; Karlows, Bdnu BG, i. p. 99.] 

6 
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Still greater compactness was given to the plebeians as a 
x%5/y7 I power in the state by the constitutional recognition in 283 of 

the elective and legislative competency of their council (con- 
cUium plebis). It had often met before, and often passed resolu- 
tions (plebiscita)} It was now, however, that for the first time 
it took its place as one of the institutions of the commonwealth, 
and that its resolutions became of indisputable authority 
amongst the plebeians themselves ; although they were binding 
upon the citizens as a whole only when — as occasionally 
happened — they had been sanctioned by a senatusconsult^ 
B^Y^'H The second secession in 305 resulted in the overthrow of 

the decemvirate, which had been created to give efiect to the 
demands of the plebeians for a codification of the law ; and 
was followed immediately by the Yalerio-Horatian laws, re- 
establishing the previous magisterial rSgime. One of then* 
provisions was that whoever should harm a tribune of the 
people, an aedUe, or one of the " ten-men judges," should forfeit 
his head to Jupiter and his fortune to Ceres.' The aediles 
here referred to had been first appointed on the institution of 
the tribunate; they were the assistants of the tribunes, had 
supervision of the market in which the plebeians disposed of 
their produce, were keepers of the temple of Ceres,* and 
specially charged with the custody therein of senatusconsults 
confirmatory of plebiscits. The ten-men judges (Jvdices decern- 
viri) probably owed their institution to the tribunes them- 
selves ; they seem to have been judges in civil causes arising 
between plebeians, ofBiciating on a remit from a tribune or aedile. 
According to Mommsen, the creation of the comitia of the 
tribes was due to the same Yalerio-Horatian laws.^ If this 

^ The Icilian law, empowering the tribune presiding at an assembly of the 
plebeians to prevent by veiy stringent means its disturbance by patricians, is 
attributed by Dionysius to the year 262 : some historians, e.g, Schwegler, doubt 
the accuracy of his date. 

3 As in the case of the TerentUian law, which resulted in the compilation of 
the XII Tables, the Ganuleian law, sanctioning intermarriage of patricians and 
plebeians, etc. ' Liv. iii«_f ^. 

^ It has been suggested that their original official designation may have been 
aedUes Cereris, 

s Mommsen, SSm, Forach, voL L p. 164. He holds that the passage in Liyy, 
''ut, quod tributim plebs jussisset, populum teneret," should read "quod 
tributim populua] jussisset,"^ eta See also Earlowa, iSdm. BO. i. p. 118 sq. 
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was SO, the object must have been not so much to favour the 
plebeians as to weaken the power of the tribunes.^ For while 
the new assembly, like the condlmm pldns, was based on the 
tribal organisation with a tribal vote, yet the patricians as well 
as the plebeians had access to it, and its convocation and pre- 
sidency were competent only to patrician magistrates. While 
there was in it, therefore, a semblance of concession to the 
plebeian preference for tribal arrangement, it was the magis- 
trate who convoked it that had the right to say what pro- 
posals should be submitted to it. It had this advantage, — that 
its resolutions were leges even without approbatory senatus- 
consult ; but also this disadvantage, — that, like the resolutions 
of the centuries, they did not tsJie rank as leges without the 
authority of the fathers {aicctoritas patrum), latterly, it is true, 
very much a matter of form, and from the time of the Publilian 
law of 415 conferred in advanced Whatever may have been *^'^ ( ^^"^ 
the exact relation in which the two assemblies stood to each 
other constitutionally, there was difference enough between 
them to prevent an amalgamation ; each went its own course, 
the one summoned and presided over by a consul or the praetor, 
the other always by a tribune ; the comitia of the tribes occu- 
pying itself with occasional general legislation on matters of 
private law, the council of the plebeians, more active than the 
other, devoting its attention more particularly to the redress of 
grievances that specially affected its own constituent members. 
All the latter needed to make it as efficient a legislative 
machinery as the former was that its resolutions should rank 
as leges without the necessity of a confirmatory senatusconsult. 
livy says that the Publilian law of 415 contained a provision 
to that effect ; but in this he is uncorroborated by any other 
authority. It was by the Hortensian law of 467, passed H ^^ ^-^'^ 
immediately after the third secession, that the amendment, if 

[This view of MomniBen is strongly controverted ; see Soltau, GUUigkeit der 
FlebiaciU, p. 118 «g.] 

' [Livy says (iii 55, 8) *'qaa lege tribuniciiB rogationibus telum acerrimum 
datum est"] ^ 

' [By attetorUas patrum is apparently here meant the sanction of the 
patricians. Bat in what respect this was necessary is a much-disputed question. 
See Liv. yy 4^^§ 14, viii. 12, § 15 ; Becker, BSm, Alt, ii. 1, 815 sq, ; Mommsen, 
SK iii. 1037 9q. ; Clark's BoTtum Law, p. 187 ; Soltau, op. cit, p. 70 sq.] 
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ever before pioposed, was at last definitively effected; ''it 
declared/' says Gsdus, "that plebiscits should be of force 
universally, and thus put them on an equality with comitial 
enactments." And from that time there can be little doubt 
that the patricians, now a body numerically insignificant, were 
free to take part in the votes of their tribes in the plebeian 
assembly whenever they were so minded.^ 

Not less resolute and successful were the plebeians in 
asserting their claim to participate in the honours of the state. 
But it was a harder fight The argument with which ever and 
again they were met was that the supreme government of the 
divinely-founded and divinely-protected commonwealth could 
not possibly be intrusted to men whose descent disqualified 
them for communion with the gods {auspicia) ; that to place 
the holies {res divinae) of the city in profane hands would be 
to draw down upon it the wrath of heaven. The first deter- 
BOT/vV^f mined contest about the matter was in 309. A provision in 

the XII Tables a few years previously had declared marriage 
unlawful between patricians and plebeians. C. Canuleius 
carried in the council of the plebeians a resolution that this 
obnoxious enactment, a standing proclamation oi social as well 
as political inequality, should be repealed ; and to it he ap- 
pended a second, — that the consulate should be opened to the 
plebeians. With these in his hand he presented himself before 
the senate (to which the tribunes had the entry, but without a 
vote), and demanded a confirmatory senatusconsult After 
much strong language, much contemptuous denunciation of the 
looseness of the matrimonial relations of the lower order, 
sanctioned by no auspices and hallowed with no sacrifice, and 
much declamation more or less sincere about the divinity of 
the commonwealth, the senate was persuaded to accept the 
first resolution, but refused to adopt the second. Canuleius 
was disposed to rest satisfied with his victory, conceiving — 
and events proved he was right — that once mixed marriage 
should be not sanctioned merely but realised, a few years 
would sufiice so far to efface distinctions as to render the 
advance to complete equality comparatively easy. His col- 
leagues, however, insisted on proceeding with the second 

* [Contra Soltan, op, cU. pp. 45, 47.] 
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resolution. The result was a compromise, whereby it was 
arranged that for the consuls six military tribunes with con- 
sular powers should be substituted, three from each of the 
orders ; but, though the new magistrates were elected, it was 
more than forty years before a plebeian had a place among 
them. 

In 378 a still bolder proposal was made by C. licinius 3*isr/3')6 
Stole, one of the tribunes, who had married a daughter of a 
distinguished patrician, and L. Sextius, one of his colleagues. 
They submitted three rogations to the plebeian assembly, the 
first demanding that consuls should again be elected instead of 
military tribunes, the second dealing with the occupancy of 
the state lands (§ 19), and the third with the law of debt 
(§ 20). His proposals were promptly passed by the plebeians, 
but at once rejected by the senate. For nine years did the 
contest last ; eight times were the identical measures voted by 
the one body, only to be thrown out by the other. All this 
time Licinius and his colleagues were regularly re-elected by 
their grateful and determined constituents ; and for the last 
five years of it, in the hope of bringing the senate to reason, 
they employed their veto to prevent the election of the supreme 
magistrates. It was only when a war with Yelitrae became 
imminent that the patriotism of Licinius induced him to with- 
draw it. His forbearance brought its reward; for in 387 he 3^^/3^'7 
had the satisfaction of seeing his proposal accepted, and in the 
year following, his colleague, L Sextius, installed as the first 
plebeian consul. But the installation was to an office shorn 
of some of its prerogatives. For, just as the regiTnen morum 
and virtual control of admission to the senate (ledio senattts) 
had been severed from the consular prerogative and confided 
to a patrician censor when the military tribunate was estab- 
lished, so was the supreme judicial office (Jurisdidio) divorced 
from the consulate when thrown open to plebeians, and in- 
trusted to a patrician praetor (p. 228), the custody of the 
temples being at the same time committed to curule aediles. 
Not for long, however, did the severance last. With the ad- 
mission of the plebeians to the consulate the rest was but a 
matter of tima Within thirty years the dictatorship, censor- 
ship, and praetorship had ceased to be exclusively patrician 
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^6^\l S^^ offices. The last step was gained in the Ogulnian law of 454, 
which threw open the pontificate ; although it was not until 
5J>^/2 57. ^^^ ^^^^ ^ plebeian actually reached the supreme dignity of 
pontifex maximus. 

Section 18. — Uncertainty of the Law 

The later kings^ with the exception of the last, in their 
desire to conciliate the plebeians, whom Cicero says they re- 
garded as in a manner royal clients, were careful that justice 
should be administered to them in their private relations, if 
not as citizens entitled as of right to claim the protection of 
the laws, yet as subjects to whom to deny it would be alike a 
patronal betrayal of trust and a grave mistake in policy. 
Servius's reputed fifty enactments about contracts and wrongs 
were probably nothing more than a series of instructions to 
those whom he deputed to act under him as judges (p. 65); 
but their attribution to him indicates an effort on his part to 
secure that the dispensation of justice should neither be 
neglected nor left to caprice or haphazard, one rule to-day and 
another to-morrow. With the consulate, and the disregard of 
the laws and instructions of the kings, all this was changed. 
The consuls, with their harassing military engagements, could 
have little time to devote to their judicial functions or properly 
to instruct those to whom they delegated the duty of investi- 
gating and adjudicating on the merits of a complfdnt ; and the 
yearly change of magistrates must itself have been a serious 
obstacle to uniformity either of rule or practice so long as the 
law rested on nothing but unwritten custom. One can well 
believe, too, when feeling was so embittered between the orders, 
that it was no rare thing for a consul to use his magisterial 
punitive powers (coerdtio) with undue severity when a plebeian 
was the object of them, or to turn a deaf ear to an appeal for 
justice addressed to him from such a quarter. The state of 
z^lJh^'^ matters had become so intolerable that in the year 292 the 

demand was made by C. Terentilius Arsa, one of the tribunes, 
that a commission should be appointed to define in writing the 
jurisdiction of the consuls, so that a check might be put on 
their arbitrary, high-handed, and oppressive administration of 
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what they were pleased to call the law. His colleagues in- 
duced him for the moment not to press his demand, which he 
was urging with a violence of invective that was unlikely 
to promote his object. But next year they made common 
cause with him, requiring that the whole law, public and 
private, should be codified, and its uncertainty thus as far as 
possible be removed. After a few years' delay upon one pre- 
tence or another, preliminary steps were taken for giving effect 
to a demand that in itself was too reasonable to be withstood ; 
and in the years 303 and 304 the result was seen in the ^v) - "^"^o. 
Twelve Tables, which became the basis of the bulk of the jus 
civile. Their history, sources, and contents will be explained 
hereafter (§§ 21-24). 

Section 19. — The Public Lands 

The disposal of territory acquired by conquest, especially 
that part of it which was neither assigned gratuitously (ager 
asgignatus) nor sold {ager qu(iestorivs) to citizens as private 
property, was at aU times a source of more or less bad feeling 
and contention. There were many ways of dealing with it. 
Land in cultivation at the time of its conquest, or at least so 
much of it as was taken &om its old occupants, was usually 
let for short terms for a money rent (vectigal), while the better 
pasturage wa>s dealt with in the same way, the rent (scriptura) 
being proportioned to the number of cattle put to graze upon 
it. Uncultivated lands {agri occupatorii) were left free to the 
occupancy of the first comer who was prepared to recognise 
the state's ownership by payment of a tithe of all standing 
crops, and double-tithe of all hanging fruits gathered by him. 
Lands of this sort in the occupancy of any particular indi- 
vidual were technically known as possessiones, and their holder 
as possessor. Not being private property, though capable of 
transfer by sale or gift, and of passing by succession just as if 
they were, such lands never figured in their occupants' pages 
in the valuation-roll (p. 55); no military service was rendered 
nor any tribute paid in respect of them. This was what 
rendered them so valuable. It was from them that the 
patricians derived their wealth. By the agency of clients. 



88 THE JUS dVILE part ii 

freedmen, and slaves, they were able to make them very pro- 
ductive without much personal effort And for long they had 
the monopoly of them. Yet not of right, but only by force of 
custom and by their commanding influence. Although their 
exclusive occupancy of them in the early years of Eome was 
due to the veiy simple reason that they alone were citizens, 
yet when the plebeians were admitted to the franchise, and 
the territory largely increased, they refused to abate anything 
of their pretensions, which they sought to justify on the 
ground of patrician privilege. What was worse, the tithe was 
neglected, and the state revenues thereby so much diminished. 
The pasture land, too, was treated, in much the same fashion, 
— the use of it denied to the humble citizen, and confined 
by the senate to the patricians and a few of the wealthier 
members of the lower order, who often managed to evade pay- 
ment of their rent through the indulgence of the quaestors 
whose duty it was to exact it And what was quite as great 
a hardship was this, — ^that while the plebeian was subject to 
tribute in respect of the cattle with which he worked his farm, 
the patrician herds grazing on those public pastures, as they 
were not res manGvpi, were liable to no such burden. 

The first serious attempt to redress those grievances was 

that made by Sp. Cassius, in co-operation with the tribunes, in 

:2(,<k/i/^G ^^^ 7^^ 268. He aimed at three things, — the curtailment 

of the privileges asserted by the patricians, the regular collec- 
tion of the dues leviable alike for the possessiones and the 
pasturage, and the instant distribution of some of the lands 
taken in recent conquests amongst the poorer citizens by 
whose prowess they had been won. His scheme miscarried ; 
but subsequent agrarian proposals modelled upon it, and 
usually introduced immediately after some fresh conquest, 
were more fortunate. Yet on the whole they failed to amelio- 
rate the position of those for whose benefit they had been 
passed. A poor plebeian was not able to cultivate to advantage 
anything but a small plot he could work himself with the aid 
of his sons ; and even this fell all too soon into the hands of 
some capitalist, either by purchase or by foreclosure of a mort- 
gage. And so, notwithstanding all the efforts of legislation 
to distribute the land, it continued to accumulate in the hands 
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of a few. This was what led to the agrarian provisions of 
the licinio-Sextian law of the year 387, — that no citizen 5^7/>4>^ 
should hold more than 600 jugers of arable land, or put to 
graze more than one hundred oxen and five hundred aheep 
upon the public pastures; while every occupant of arable 
land was to employ on it as much free as slave labour. 
Although by various devices the restrictions imposed were 
easily evaded, yet the passing of the enactment was in itself 
a declaration that gentile privilege, if it had ever existed, was 
no longer admitted The object of later agrarian laws was 
usually to withdraw portions of the ager puhlictos from their 
possessors for distribution {amgnatio) among poorer citizens 
as owners; the licinian law had disposed for ever of any 
pretence of right on the part of the patricians to exclusive 
occupancy of the domain land. 

Section 20. — The Law of Debt 

The tumults and seditions so frequent in Bome during 
the first two centuries of the republic are more frequently 
attributed by the historians to the abuses of the law of debt 
than to any other cause, social or political. The circum- 
stances of the poorer plebeians were such as to make it almost 
impossible to avoid borrowing. Their scanty means were 
dependent on the regular cultivation of their little acres, and 
on each operation of the agricultural year being performed in 
proper rotation and at the proper season. But this was every 
now and again interfered with by wars which detained them 
from home at seed-time or harvest, practically rendering theii* 
farms unproductive, and leaving them and their families in 
straits for the commonest necessaries of life. A poor peasant, 
in such a case, had no alternative but to apply to a capitalist 
for a loan either of com or money. But it was not to be had 
without security, and rarely without interest It was not that 
the lender doubted the borrower's honesty and willingness to 
repay his debt; it was rather that there was every chance 
that next year a fresh war might again interfere with the 
latter's agricultural operations, leave him again without a crop, 
and thus render repayment impossibla And so, while interest 
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aocumalated and was periodically added to capital, new loans 
had year after year to be contracted as long as any acres 
remained that could serve as a security; failing all things, 
the debtor had to yield himself to his creditor in de facto 
servitude. This was a result of the transaction with the 
copper and the scales, technically known as nexum, whose origin 
has already been referred to (p. 66). It was bad enough 
at the best, but horrible in its abuse. For, not content with 
the slave's work he exacted from his debtor, the creditor too 
often put him in chains, and starved him and flogged him, as 
if really and truly a slave instead of still a Boman citizen. 
For that the status of the nexi, notwithstanding their bondage, 
was still that of freemen and citizens is clearly demonstrated 
by the fact that again and again, when there was a scarcity of 
fighting men to face an approaching enemy, their creditors 
were required to release them for the term of the campaign, 
reclaiming them when it was over. To such a height did 
the system grow, that often those free bondmen might be 
reckoned by thousands, and that the saying was almost justified 
that every patrician's dwelling had become a private prison- 
house.^ For it so happened, owing to causes already explained, 
that for a long time it was almost exclusively in patrician 
hands that capital had accumulated, so that they were the 
lenders and oppressors, and the poor plebeians the borrowers 
and oppressed. 

Many were the commotions and frequent the revolts to 
which such a state of things gave rise. It could hardly be 
otherwise. They were no fraudulent bankrupts or reckless 
speculators those miserable objects who appeared from time to 
time in the market-place, with lacerated shoulders, tattered 
garments, and famished countenances, to relate the story of 
their wrongs, but brave citizens who had been reduced to in- 
solvency by a vicious system, which required them at a day's 
notice to leave their fields unsown or unreaped in order to 
fight the battles of the commonwealth, and that (till the year 
348) at their own cost.* According to Livy, it was the sight 
of one of those wretched nexi, and the tale he told his old 
comrades of the sufferings he had endured, that was the 

1 LiT. vi. 86. « Aug. De Civ, Dei, ii. 18. 
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immediate incitement to the first secession. The establish- 
ment of the tribunate was its great constitutional result ; but 
that gave no relief so far as the treatment of a debtor by his 
creditor was concerned ; for the tribunes could not interfere 
with the action of a private citizen^ but only with that of an 
official The same enactment, however, that created the 
tribimate and its jvs atucUii, contained a provision that to 
many must have been even more welcome, — ^that all debts 
were to be remitted and all neosi to be liberated." This, if not 
actually the first,^ was at all events a forerunner of a long 
series of enactments for ameliorating the position of those who 
had been obliged to borrow money and by no fault of their 
own were unable to repay it. There were laws to repress 
usury : for example, a provision of the XII Tables making the 
undarium fenvs — i.e. one- twelfth of the capital, or 8 J per 
cent yearly^ — the maximum rate, and imposing a fourfold 
penalty on its contravention; a law in the year 407 reducing - >"' '3^7 
the rate to 4^ and giving debtors three years' grace ; and the 
Genucian law of 412, miJ^ing the taking of interest altogether 
illegal, but which, as one might expect, soon became a dead 
letter.^ And there were enactments remitting debt on terms 
that were ever varying, such as one of the licinio-Sextian 
laws of 387 u.c, — that interest already paid should be im- 
puted to reduction of principal, provided the balance was paid 
off in three annual instalments. 

Finally came the PoetUian law of 428.^ Its occasion, ^ic<i'^':^i, 
purpose, and effect have been subjects of much discussion, 

V JMon. vi. 88, ▼!!. 49 . See on this, and on the silence of JAvy in regard to 
it, Schwegler, jRdm, Gesch, yoI. ii. p. 259. 

^ Dionysins (iv. 9) vaguely attributes some similar measures of relief to 
Servius Tnllius. 

[It seems probable, though disputed, that this applied to a year of ten 
months, which is equal to 10 per cent on the year of twelve months. Some 
writers, however, taking the view (erroneously, it is thought) that interest was 
payable monthly even at this early period, make the rate of interest 12 per cent, 
or, if one-twelfth of the capital were payable monthly, 100 per cent. See 
Theureau, Nouv, Bto, Hist, 1898, p. 713 ; Giraud, Des Nexi, p. 12. On the 
existence of a year of ten months, cf. Girard, p. 504, n. 1, citing Mommsen.] 

' [Earlowa, RSm. BO, ii. p. 558, raises doubts as to the enactment of this 
law.] 

7 liy. viii. 28 ; Cic. De Rep, ii. 84, § 59. [The date is uncertain ; see Girard, 
p. 85.] 
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and will be referred to in describing the contract of nexfwnt 
(§ 31) — the transaction whereby a borrower gave his creditor 
the right to apprehend him on his failure to fulfil his obliga- 
tion of repayment, and, without any process of law, carry him 
home and detain him, and employ his ^^ervices as de facto 
(though not dejwre) a slava This apparently was the extent 
of the creditor's right, depending on cpnsue];ude rather than 
statute. But it had become fiightfally ' abused ; their jus 
detinmdi being regarded by creditors not as affording them the 
means of obtaining through their debtor's industry substantial 
satisfaction for their pecuniary losses, but rather as entitling 
them to inflict as pxmishment every sort of cruelty and torture 
and indignity. It was recognised that nothing less would 
suffice than the total abolition of the nexum as a contract 
between lender and borrower. It was a serious matter, for it 
was the sacrifice of one of the most potent compulsitors to 
fidelity to one's engagements ; ^ but no half measures would 
do ; the root of the matter had to be reached ; all the then 
Tim were liberated, and nexal contract forbidden for the 
future.® 

This could not, of course, obviate the necessity for or the 
practice of borrowing, nor remove all chance of future agita- 
tion by the poorer classes about the burden of their debts. 
The right of the creditor at his own hand to apprehend and 
incarcerate his debtor was gone; so were the chains and 
hideous cruelties to which the latter had so often been sub- 
jected. But his detention as a judgment-debtor and on the 
warrant of a magistrate was still open to his creditor, who was 
still entitled to utilise his services until he had wiped off with 

* ** Victum eo die . . . ingens yinculiim fidei'^Li^* J}}^- 28, § 8). 

' "Propter unius libidinem omnia nexa ciyium liberata, nectierqne postea 
desitom" (Cic. De Rep, ii. 34, § 59). "Eo anno plebei Romanae velut aliud 
initiom libertatis factam est, quod necti desierant" (liv. yiii 28, § 1). "Ita 
nezi Boluti, cantumqne in postertun ne necterentur " (Ih. § 9). There were other 
provisions of the statute that applied to judgment-debtors {JudieaHf addicti), 
which are referred to in § 36. [It is scarcely accurate to say that the nexal con- 
tract was forbidden for the future by the lex Poetilia. 2}e»Uum, not vetiiuTn, is 
the word used by Cicero (Lc), and Gains refers to it as existing, though doubt- 
less only in theory, in his time (Gai. iii. § 178). What the statute did was to 
deprive nexum of all its advantages in execution, and in consequence of this it 
soon feU into desuetude.] 
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his labour the sum of his indebtedness (§ 31). And one of 

indebtedness still continued to be the normal condition of the 

poorer plebeians, and an ever-festering source of discontent. It 

was this that caused the third secession, as it had caused the 

first ; and with the Hortensian law, which was the issue of it 

(p. 83), was coupled a scheme of relief for insolvents. In the 

next period there was quite a series of measures devised for 

the same purpose, some of them accomplishing it by increasing 

the nominal value of the currency, and others, such as the 

Valerian law of 668, by simply wiping out the debts to the ^'^:' t<* 

extent of a half or three-fourths. It was only by the Julian 

cessio honoTum (706 A.u.c.),^® however, which entitled a debtor 7^^ L . 

to his discharge on formally giving up eveiything to his ^ 

creditor, that the position of insolvents was really greatly 

ameliorated, and their confinement or incarceration avoided. 

^^ Caes. B, C. iii. 1 ; Dio Cass. zlL 87. [The date of the introdaetion of 
eemo Inmorum is doubtftil. The lex Julia mtroducing it was probably passed 
under Augustus. See Gaius, iiL 78 ; Girard, p. 1018, n. 4.] 



CHAPTER II 

THE TWELVE TABLES 

Section 21. — ^Their Compilation 

The circumstances that occasioned the compilation of the XII 
Tables have been alluded to in Section 18. The first practical 
step towards it was taken in the year 300, in the despatch of 
a mission to Greece and the Greek settlements in Southern 
Italy, to study their statute law and collect any materials that 
might be of service in preparing the projected code. It may 
well be doubted whether the embassy ever went so far as 
Athens. It was quite unnecessary that it should, seeing how 
easily transcripts of Greek legislation were to be obtained in 
Cumae and other Ionic colonies not far from home, as well as 
in the Greek settlements in Lower Italy and Sicily. On the 
return of the three ambassadors in 302, all the magistracies 
were suspended, and a commission of ten patricians (decemmri 
legibus scribtmdis) appointed with consular powers, imder the 
presidency of Appius Claudius, for the express purpose of re- 
ducing the laws to writing. In this task they had the assistance 
as interpreter of one Hermodorus, an exile from Ephesus, whose 
presence seems to confirm the narrative of the previous collec- 
tion of Greek material Before the end of the ensuing year 
(303), the bulk of the code was ready, and was at once passed 
into law by the comitia of the centuries, and engraved or 
impressed ^ on ten tables of wood, probably faced with stucco, 

^ [It can hardly be sappoeed that they were impressed. The statement, ' * leges 
. . . in aes incisas in publico proposueront," of Livy, ii^^ST^. 10, applies to a 
later period. See Voigt, XII Taf, i. § 7, n. 2, 3 ; cf. Eriiger, OescJu d, Quellen, 
p. 9, n. 9.] 
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which were displayed in the Forum. Next year the decern- 
virate was renewed with a slight change of personnel, but under 
the same presidency as before; and in the course of a few 
months it had completed the supplemental matter, which was 
passed in due form, and displayed on two other tables, thus 
bringing the number up to twelve, and giving the code its 
official name of Lex XII Tabviamm} 



SEcnoN 22. — ^Their Sources ^ 

There were provisions in the Tables that were almost literal 
renderings from the legislation of Solon ; this is so stated, with 
reference to particular enactments, by both Cicero and Gains.* 
Others again bore a remarkable correspondence to laws in 
observance in Greece, such as the provision that the convey- 
ance following on a sale should not carry the property until 
the price had been paid or security given for it to the seller,* 
and the rules about theft discovered with loin-cloth and platter 
{furtum linteo et lance coneeptum)^ but which there is no 
authority for saying were directly borrowed.* By far the 
greater proportion of them, however, was native and original. 
Not that they amounted to a general formularisation of the 
hitherto floating customary law; for, notwithstanding livy's 
eulogium of them as the fountain of the whole law, both 

' [The Tables were in existence and seem to hare been hung up in the Forum 
as late as the third century of our era. The recent remarkable discoyery of the 
Tables of Gortyn, nearly as old in date as the decemviral code (see Roby in Law 
Quarterly Beview, vol. ii. p. 136), may justify the slender hope that a copy of 
the XII Tables may yet be found. See Mitt^, JRtichsrechtf p. 188.] 

^ [On this and the preceding section consult Cuq, Inst. Jurtd. pp. 128-187, 
where the principal authorities are dted.]: 

^ Cic. De Leg. ii 28, § 59, in reference to the regulations about funerals in 
Table X ; Gai. lib. 4. ad XII Tab. in Dig. x. 1, fr. 13, and xlvii. 22, fr. 4, in 
reference to other proTisions. 

' A provision attributed to the XII Tables by Justinian {Inst. ii. 1, 41), 
which bears a close resemblance to a statement of Greek law by Theophrastus ; 
see Hofmann, Perieulum beim Kau/e (Vienna, 1870), p. 172, and lus BeUr&ge 
zur Oeseh. d. griech. u. rSm. Seehls (Vienna, 1870), p. 71. 

* Aristoph. Nub. 497 sq., and scholia to 499. [See infra, p. 141, sxid frag. 
15 in the 7th table in Appendix.] 

^ On the whole subject see a paper by Hofinann *' On the Influence of Greek 
Law on the XII Tables," in his BeiirUge, p. 1 sg. 
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private and public,^ it seems clear that many branches of it 
were dealt with in the Tables only incidentally, or with refer- 
ence to some point of detail. The institutions of the family, 
the fundamental rules of succession, the solemnities of such 
formal acts as mancipation, nexum, and testaments, the main 
features of the order of judicial procedure, and so forth, — of 
all of these a general knowledge was presumed, and the decem- 
virs thought it unnecessary to define them. 

What they had to do was to make the law equal for all, to 
remove every chance of arbitrary dealing by distinct specifica- 
tion of penalties and precise declaration of the circumstances 
under which rights should be held to have arisen or been lost, 
and to make such amendments as were necessary to meet the 
complaints of the plebeians and prevent their oppression in 
name of justice. Nothing of the customary law, therefore, 
or next to nothing, was introduced into the Tables that was 
already universally recognised as law, and not complained of 
as either unequal, indefinite, defective, or oppressive. Only 
one or two of the laws ascribed to the kings reappeared in them, 
and that in altered phraseology ; yet the omission of the rest 
did not mean their repeal or imply denial of their validity ; for 
some of them were still in force in the empire, and are founded 
on by Justinian in his Digest. Neither were any of the laws 
of the republic anterior to the Tables embodied in them, 
although for long afterwards many a man had to submit to 
prosecution under them and to suffer the penalties they 
imposed. In saying, therefore, that for the most part the 
provisions of the decemviral code were of native origin, all 
that is meant is that they were the work of the decemvirs 
themselves, operating upon the hitherto unwritten law in the 
directions already indicated. 

Sbction 23. — Thkib Bemains and Ebconsteuction ^ 
It is probably quite true that the original tables were 

* Liy. iii. 84 , where he callB them not only " fons onmis pablici privatique 
juris," but "corpus onmis Romani juris." 

' [See Zocca-Rosa, H commento di Gaio aUe Ugge ddle XII Tavole, Roma, 
1888. Eruger, Geseh, d, Quellen, pp. 12-21 ; supra, p. 95, n. 2.] 
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destroyed when Eome was sacked and burned by the Gauls. 
But they were at once reproduced, and transcripts of them 
must have been abundant if, as Cicero says was still the case 
in his youth, the children were required to commit them to 
memory as an ordinary school task.^ This renders all the 
more extraordinary the fact that the remains of them are so 
fragmentary and their genuineness in many cases so debatable. 
They were embodied in the Tripertita of. Sextus Aelius 
Paetus (p. 247) ; they must have formed the basis of all the 
writings on the ju8 civile down to the time of Servius Sulpicius 
Bufus (who first took the praetor's edicts as a text) ; and they 
were the subjects of monographs by L. Acilius Sapiens in the 
latter half of the sixth century of Eome, by Servius Sulpicius 
Bufus himself in the end of the seventh or beginning of the 
eighth,^ by M. Antistius Labeo in the early years of the empire, 
and by Gains probably in the reign of Ant. Pius, Yet a 
couple of score or so are all that can be collected of their 
provisions in what profess to be the ipsissima verba of the 
Tables (though in a form in most cases more modem than 
what we encounter in other remains of archaic Latin). These 
are contained principally in the writings of Cicero, the Noctes 
Atticae of Aulus Gellius, and the treatise De veriorum significa- 
tione of Festus,^ the two latter dealing with them rather as 
matters of antiquarian curiosity than as rules of positive law. 
There are many allusions to particular provisions in the pages 
of Cicero, Varro, Gellius, and the elder Pliny, as well as in 
those of Gains, Paul, Ulpian, and other ante-Justinianian 
jurists. But such allusions, in the case of the later writers 
at least, must be accepted with caution. For it is often diffi- 
cult to know whether it is the text itself that was their source 
of information, or not rather the readings of the interpreters 
(p. 246); whose rules, as is well known, were often nothing 
more than analogical applications of provisions of the Tables,^ 

3 Cio. De Leg. iL 2S, % 59. 

' There is no positive eyidenoe of a monograph by Senrius ; it is only matter 
of inference from the fact that his definitions of words and phrases of the Tables 
are frequently quoted by Festns. 

* [7.0. of Yerrius Flaocus, as epitomised by Festus.] 

' Kg. the tntory-at-law of patrons ; attributed to the Tables only per con- 
sequentiam (GaL i. 165 ; Ulp. xi. 8). 

7 
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or arbitrary constructions of them suggested by considerations 
of social policy.® 

With such disjecta mevribra to operate upon, the work of 
reconstruction has been beset with difficulties. The questions 
that had to be encountered at the outset were these: — (1) 
were the provisions of the Tables arranged systematically ? and 
(2) if they were, did they run on continuously, or was each 
Table in a manner complete in itself ? The earlier editors, or 
at least some of them, seem to have assumed an answer to the 
first question in the negative, and accordingly adopted an 
arbitrary arrangement of the fragments ; that of Charondas, for 
example, in 1578, was into public, private, and sacred law. 
Latterly, and ever since the appearance of the reconstruction of 
Jac. Grothofredus (Godefroi) in 1616, the editors have proceeded 
on the assumption that not only were the individual laws 
arranged upon a definite plan, but that each Table was 
complete in itsell But they are far from unanimous as to 
the sequence of the Tables or the proper allocation of the 
fragments amongst them. There are not more than four or 
five of the latter whose positions are expressly defined by 
ancient writers ; and two or three more are said to have been 
the work of the decemvirate of 304, and therefore must have 
been in one or other of the two last and supplemental Tables. 
Beyond these much is left to the ingenuity of the reconstructors. 

They have relied for guidance mainly on Graius's commen- 
tary on the decemviral code and on Julian's consolidation of 
the praetorian edict The commentary is in six books, in 
which Gains is supposed to have followed the order of his text, 
devoting one book to every two Tables ; but as the excerpts 
from them in the Digest are few, and refer to only a smaU 
number of the matters we are assured were dealt with by the 
decemvirs, their value as a guide seems to have been overrated. 
There is a sort of tradition that, as Justinian in his Digest and 

* E,g, the exclusion of all women except sisters of an intestate firom sacces- 
sion as agnates. Gkdos (ill. 23) says this was provided in the statute ; while 
Justinian, on the authority of Paul (in a commentary of his on the Tertullian 
senatusconsult) assures us {Cod. vL 58, 14, § 1, IntL iiL 2, S) that it was due 
to the restrictive interpretation of the jurists. Says Ulpian (Dig. 1. 16, 6), 
''Verbum 'exlegibus' sic accipiendum est: tarn ex legnm sententia, quam ex 
verbis." 
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Code followed the order of the Edict, so Salvias Julianus, in 
consolidating the latter, followed the order of the XII Tables ; 
and of this clue the editors have availed themselves so far as 
it goes. The latest of them^ Voigt, relies in addition on the 
order of matters in the various commentaries on the treatise of 
Sabinus (p. 298) on the jva civile {Sabini libri tres juris 
dvUis)? As those commentaries run parallel throughout, he 
concludes that they closely follow the sequence of the treatise 
with which they are dealing ; and this, he holds, corresponded 
exactly to the Tripertita of Sextus Aelius Paetus (p. 247). 
But the Tripertita included the XII Tables, arranged, as is 
supposed, in their legal order; and so, through Sabinus and 
his commentators, Yoigt obtains a guide of some value, and 
which has the advantage of being a good deal earlier than 
those mainly followed by his predecessors in the work of 
reconstruction. The misfortune is that it is impossible to 
arrive at a generally accepted tabulation for purposes of 
reference; Dirksen differs from Qothofredus, Schoell to a 
slight extent from Dirksen, and Yoigt very materially from all 
of theuL There is unanimity as to the order and contents 
generally of the first three Tables, and the contents of the 
tenth; but as regards the others there is considerable 
divergence, — Dirksen, for exeutnple, placing the fragments 
relating to succession in the fifth Table, while Yoigt places 
them in the fourth. It is safer, therefore, when referring to a 
provision of the Tables, to quote the ancient writer on whose 
authority it is said to have been contained in them, without 
specifying either table or law. For, after all, the sequence is 
of little importance, and is throughout purely conjectural^ 

^ See his paper ''Ueber das Aelius und Sabinus System," in the AbJumdl. 
{PhU.'Higt. CI.) d, K. Sdehs. Gesellsch. d. Wisaensch. toL vii p. 820 $q. ; also 
his XII Ta/eln, yoI. L p. 55 «g. 

^ Dirksen's Uebersieht der huherigen, Versuehe sntr KrUik u, HersteUung d. 
Zwdlf-Tc^el-FragmenU (Leipeic, 1824) supplies the basis of aU the later work on 
the Tables anterior to that of Yoigt. Schoell, in his Legis XH Tab, reliquiae 
(Berlin, 1866), made a valuable contribution to the literature of the subject from 
a philological point of view. His version has been adopted substantially by 
Bnms in his FonUa Juris Hamani antiquif p. 16 aq,, and Wordsworth, in his 
Fragments and Specimens of Early Latin (Oxford, 1874), p. 253 sq. The latter, 
in a subsequent part of his volume (pp. 502-538), has added notes, historical, 
philological, and exegetical, which constitute a valuable commentary on the 
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Section 24. — General Chabacteristics of the Laws in 

THE Tables 

In foim the laws of the tables were of remarkable brevity, 
terseness, and pregnancy, with something of a rhythmical 
cadence that must have greatly facilitated their retention in 
the memory. For example: — "Si in jus vocat, ito. Ni it, 
antestamino. Igitur em capito. Si calvitur pedemve struit, 
manum endo jacito."^ "Aeris confessi rebusque jure judi- 
catis XXX dies justi sunto. Post deinde manus injectio esto. 
In jus ducito."^ "Si intestate moritur, cui suus heres nee 
escit, adgnatus proximus familiam habeto."' "Cum nexum 
faciet mancipiumque, uti lingua nuncupassit ita jus esto."^ 
Here and there the rules they embodied were permissive, but 
for the most part they were peremptory, running on broad 
lines, surmounting instead of removing difficulties. Their 

Tables as a whole. Voigt's two yolumes, under the title of Oesehichte und System 
des Cfivil- und Oriminal-ItechUs, vrie -Processes^ der XII Ta/eln, nebst dereti 
Fragmenten (Leipeic, 1888), contain an exposition of the whole of the earlier jus 
civile, whether embodied in the Tables or not. The history of them occupies the 
first hundred pages or thereby of the first volume : his reconstruction of fragments 
and allusions — a good deal fuller than an^ earlier one, and supported by an 
imposing array of authoritieSi but not to he accepted without caution — is in the 
same volume, pp. 698-737. The following is an outline of the arrangement 
generally adopted, with Voigt's variations : — L Summons, and initial procedure 
in litigation before consul or praetor. H. Second stage of procedure, — before the 
centumviral court or one or more judges or arbiters, on remit from the consul or 
praetor. IIL Execution by a judgment creditor against the body of his debtor. 
IV. Law of the family (Voigt — Law of the family and of succession). V. 
Succession and guardianship (Voigt — Acquisition of property and law of con- 
tractual obligations). VI. Acquisition and possession of property (Voigt — 
Guardianship of various sorts). VIL Rights pertaining to land (Voigt — Private 
delicts generally and their penalties). VIIL Delicts (Voigt — Relations between 
conterminous landowners and agrarian delinquencies). IX. Public law (Voigt — 
Public and criminal law). X. Regulation of funerals. XL and XII. Mis- 
cellaneous supplementary provisions. [As to Voigt's reconstruction, see Kriiger, 
Oesch. der Quellen, p. 12, n. 21. An edition of the XII Tables, with a modernised 
arrangement of the subject matter and notes in English, by F. Goodwin, has 
been published, London, 1886. The text of the Tables is given in the Appen- 
dix, pp. 434 sq,] 

^ The words "si in jus vocat" were the initial words of the Tables (Cic. Ik 
Leg, ii. 4, § 9). The rest of the provision is a composite of fragments from 
Porph. in ffor. Sat. i. ^^76 ; Festus, v. Struere (Bruns, pp. 17, 296) ; and Gai* 
lib. 1. ad XII Tab, {Dig, 1716, 233 pr.). 

« Aul. Gell. XX. 1, § 46. » Ulp. xxvi. 1. 

^ Festus, V. Nuncupata (Bruns, pp. 23, 276). 
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application might cause hardship in individual instances, as 
when a man was held to the letter of what he had declared in 
a nexum or mancipation, even though he had done so under 
error or influenced by fraudulent misrepresentations; the 
decemvirs admitted no exceptions, preferring a hard and fast 
rule to any qualifications that might cause uncertainty. 

The system as a whole is one of jus as distinguished from 
fas (§§ 6, 7) ; their respective spheres had by the beginning 
of the fourth century of £ome become much more clearly 
separated than in the reigns of the earlier kings. Not that 
the fas had ceased to influence the lives of the citizens even 
in their private relations ; but it had become a power outside 
the law, — one may believe was purposely and carefully kept 
outside of it by the authors of the Tables, who were drafting a 
legislation that was to apply to a mixed community, holding 
somewhat diverse ideas of what religion enjoined and could 
enforce. The same feeling probably accounts for the dis- 
appearance of purely religious or sacral penalties for crimes 
and ofifences. In the royal laws execration (sacratio capitis, 
sa/:eresto) was not an uncommon sanction (p. 53); but in the 
Tables it occurs only once pure and simple, and that with 
reference to an offence that could be committed only by a 
patrician, — ^material loss caused by a patron to his client 
{patronus si clienti fravdem faxit sacer esto)? In all other 
cases the idea that a crime was an offence against public order, 
for which the community was entitled in self-protection to 
inflict punishment on the criminal, is as prominent as the 
older one that it was a sin against the gods, to be expiated by 
dedication of the sinner to the divinity more especially out- 
raged by his offence. Hanging and beheading, flogging to 
death, burning at the stake, throwing from the Tarpeian rock, — 
such are the secular penalties that are met with in the Tables ; 
but in one or two instances the hanging and so forth is at the 
same time declared a tribute to some deity, to whom the goods 
of the criminal are forfeited (consecratio bonorum). 

It is not imworthy of notice that traces remained in the 

" Serv. ad Aen, vi. 609. Comp. law of Romulus in Dion. Hal. ii. 10 
(Brnns, p. 4). It is quite possible that Servius was in error in attributing this 
provision to the Tables. [See suprOf p. 9 n. ; Cuq, p. 169.] 
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Tables of the old sjrstem of self-help. The mdivuA injectio of 
the third Table — the execution done by a creditor against 
his debtor — was essentially the same procedure as under the 
kings, but with the addition of some regulations intended to 
prevent its abuse. Against a thief taken in the act something 
of the same sort seems still to have been sanctioned ; ^ while 
it was still lawful to kill him on the spot if the theft was 
nocturnal/ or even when committed during the day if he used 
arms in resisting his apprehension.^ According to Cicero^ 
there was a provision in these words — *' si telum manu fugit 
magis quam jecit, arietem subicito : " this is just a re-enactment 
in illustrative language of the law attributed to Numa,^^ that 
for homicide by misadventure — ^"if the weapon have sped 
from the hand rather than been aimed" — a ram was to be 
tendered as a peace-offering to the kinsmen of him who had 
been slain. The original purpose must have been to stay the 
blood-revenge, and it may have been so with Numa (p. 52); 
but in the Tables it can only have been intended to stay the 
prosecution which it was incumbent on the kinsmen of a 
murdered man to institute. So with talionic penalties. " Si 
membrum rupit, ni cum eo pacit, talio esto," ^^ — such, accord- 
ing to Gellius, were the words of one of the laws of the Tables, 
that undoubtedly contain a reminiscence of a time when talion 
was recognised, " an eye for an eye, a tooth for a tooth ; " but 
in the mouths of the decemvirs they were nothing more than a 
clumsy mode of enabling an injured man to exact the greatest 
money recompense he could, and to have it measured according 
to the position and fortune of the individual who had done 
him the injury.^^ 

8 Gai. iii. 189. 7 Aul. GeU. xx. 1, § 7. 

» Gai. lib, IZ. ad ed, prov, {Dig. xlvii. 2, fr. 54, § 2). 

^ Cic. Top. 17, § 64 ; p. TtUl, 21, § 51. One cannot help suspecting that 
this is rather a figurative paraphrase of the enactment, wliich may have become 
proverbial, than its actual words. 

** Serv. 171 Virg. Bttcol. iv. 43 (Bruns, p. 10). 

" Aul. GeU. XX. 1, § 14. [See Appendix, p. 439.] 

" [There is no sufficient reason for supposing that taJio was not actually 
enforced under the decem viral code. At the present day it may be observed among 
some uncivilised or semi-civilised communities, e,g, among the Abyssinians, the 
Sumatrans, and the Basutos. See Herbert Spencer, Sociology^ iL 52S. On IcUio 
in Jewish law, see Leviticus xxiv. 20 ; cf. Cuq, p. 340.] 
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CHAPTEE III 

the private law within and beyond the tables 

Section 25. — Citizen and Non-Citizen^ 

The early law of Borne was essentially personal, — ^not territorial 
A man enjoyed the benefit of its institutions and of its protec- 
tion, not because he happened to be within Eoxnan territory, 
but because he ^ was a citizen, — one of those by whom and for 
whom its law was established. The theory of the early jus 
geTUiv/m was that a man sojourning within the bounds of a 
foreign state was at the mercy of the latter and its citizens ; 
that he himself might be dealt with as a slave, and aU that 
belonged to him appropriated by the first comer ; ^ for he was 
outside the pale of the law. Without some sort of alliance 
with Bome a stranger — hostis, as he was called in those days 
— had no right to claim protection against maltreatment of his 
person or attempt to deprive him of his property; and even 
then, unless he belonged to a state entitled by treaty to the 
international judicial remedy of recupercUio, it was by an 
appeal to the good offices of the supreme magistrate, and not 
by means of any action of the jus civile? So far did this go 

^ See MtUler-Joohmns, Getch, d, Vdlkerreehis im Alterthum (Leipsic, 1848)i 
p. 138 8q. ; Voigt, Das Jus Naturale d, RSmer, vol. ii. p. 8 ag. ; Van Wetter, 
" La condition civile des Strangers d'apr^ le droit romain," appended to Laurent's 
DrcU eiml miemationai, toI. I (Bmssels, 1880), p. 667 sq. ; Voigt, XII Tafdn, 
Tol. L 8§ 24, 28. 

^ This doctrine is embalmed in the Digest as still the law of Bome in the time 
of Justinian {Dig, xlix. 15, fr. 5, § 2). 

' Some great authorities, such as Keller, Mommsen, and Van Wetter, hold 
that a stranger who eigoyed commercvwm was entitled, by some modifications 
of their words of style or tiie intervention of a procurator, to the benefit of the 
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that, in the time of Gaius, when recuperatio had become a 
thing of the far past, if a non-citizen had had a thing stolen 
from him, he could not maintain a civil actio furti against the 
thief without the aid in the pleadings of the praetorian device 
of a fiction of citizenship ; — a fiction which had in like manner 
to be employed if he was the thief and the action against him, 
the penalties being imposed by a statute that applied to none 
but citizens.^ The domestic relations of a stranger were 
beyond the cognisance of the Eoman tribunals ; he might 
be husband and father, with rights over his wife and children 
according to the law of his own state, but on these a Boman 
court could not be called to adjudicate. He might claim to be 
heir under a testament or by intestacy according to the law of 
his own country ; but on the validity of his claim no Eoman 
magistrate or judge could be asked to express an opinion. 
Just as little would they listen to him if he claimed the rights 
the law of Eome accorded to a husband or father or heir ; 
those rights were the heritage of the citizen, in which a 
stranger could have no participation. 

Convhium, commercium, and actio were the three abstract 
terms in which were summed up the private rights ^ peculiar 
to a Boman citizen under the Jus civile. Conubium was the 
capacity to enter into a marriage which would be productive 
of the patria potestas and agnation of Boman law, these in turn 
being the foundation of the intestate succession of sui heredes 
and agnates, and of the tutories and curatories claimable by 
the agnates or the clansmen. Commerdum^ was the capacity 

leffia cutumeSi as, for example, one per aacramentiMn. But against this view it 
is to be remembered (1) that modified actions {actiones tUiles or fieticiae) were 
first introduced by the praetors, and that when the legis actiones were going 
out of use ; (2) thatprocuratory was unknown under the system of the Uffis 
cutiones (Gai. iv. 82) ; (8) that it was of the essence of the judida legitiina, of 
which the legis actiones in personam were the earliest forms, that parties and 
judge should all be citizens (GaL iv. §§ 104, 109) ; and (4) that if the legis 
actiones had been competent recuperatio would have been unnecessary. [See 
p. 106, note 10.] 

* Gai. iv. 87. [But see as to delictual actions by and against peregrini in 
the early law, Mommsen, SM, iii. p. 606 n. and, generally, Girard, pp. 108, 109.] 

^ TestamentifacHo was a public right (Papinian, as in § 11, note 17). So was 
adrogation. From one point of view tutory was a public duty ; but as a right it 
was private. [On eontUnumf see Earlowa, Horn. RO, iL p. 70.] 

* Ulpian {Fnig, six. 5) defines commercium as emendi vendendique iwricem 



SBCT. 26 CITIZEN AND NON-CITIZEN 106 

for acquiring or alienating property by civil methods uncon- 
nected with convbium, such as mancipation, cession in court, 
or usucapion ; and of becoming a party to an obligation by 
any civil contract, such as nexum, sponsion, and one at least of 
the forms of literal contract Actio was the capacity for being 
a party to a legis actio, — an action clothed in the forms of the 
jus civile, and employed for the vindication, protection, or 
enforcement of a right either included in or flowing from 
convbium or comTnerdum, or directly conferred by a statute 
that embraced only citizens in its purview.^ Those three 
capacities were at common law enjoyed only by Koman 
citizens. A non- citizen — originally hostis, and afterwards 
usually called peregrirms^ — in time came to be regarded as 
entitied to all the rights the jus gentium recognised as belong- 

jus. The definition was probably traditional. But in the early law emere 
vendere did not mean to buy and seU, but, generally, to acquire and alienate ; 
see authorities in Appendix, Note B. No. 1 of 2nd paragraph, and Pompon, in 
Dig, xl. 7, fr. 29, § 1. The invicem in Ulpian's definition suggests a relative 
meaning. In fact, both comibivmi and commercium had abstract, concrete, and 
relative meanings. In the abstract they were prerogatives of Boman citizens 
generally. But though a citizen had eonubium in the abstract, yet if he was 
under marrying age he was without it in the concrete ; and though every citizen 
had commtrdum in the abstract, yet in the concrete he might be without it, as 
when he had been interdicted on account of prodigality (Paul. iii. 4a, 7). 
Belatively every citizen had both eontibium and commercium with his fellow- 
citizens ; but not with non-citizens, unless the latter ei^oyed them by special 
concession. [As Carle, Origini, p. 460, and others point out the terms eonubium 
and comm^rciwm should not be restricted to the relations of cives and non-cives. 
Originally they would be appropriate to transactions between the genles. Con- 
sistently with n. 8, cession in court should not be included under commercium^.] 

' As, for example, the law of the XII Tables, and the Aquilian law of 467 
r.c. giving an action for damages for culpable injury to property. Although the 
wrong for which a remedy was sought in an action upon tjie latter statute had 
about it nothing peculiar to the jus civile^ yet Gaius says expressly (iv. 30) that 
such an action was competent to or against a peregrinus only under a fiction of 
citizenship. 

^ Neither *' alien" nor ''foreigner" is an adequate rendering of percffrinus. 
For peregrini included not only citizens of other states or colonies, independent 
or dependent, but also AtroXiScs, — men who could not call themselves citizens 
(cives) at all ; as, for example, the dediticii, whom Rome had vanquished and 
whose civic organisation she had destroyed, offenders sent into banishment, etc. ; 
and until Caracalla's general grant of the franchise, the greater proportion of her 
provincial subjects were also spoken of as peregrins. Still this term, though 
lingmstically objectionable, is a safer word than " non -citizen " ; for the latter 
would include tiie Junian Latins of the early empire (§ 66), who, though not 
citizens, yet were not reckoned as peregrini. 
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ing to a freeman, and to take part as freely as a Boman in 
anj transaction of the jus gmtium; but that was not until 
Borne, through contact with other nations and the growth of 
trade and commerce, had found it necessary to modify her 
jurisprudence by the adoption of many new institutions of 
a more liberal and less exclusive character than those of the 
jvs civile. From participation in the rights conferred by the 
latter the non-citizen was in theory excluded ; he could enjoy 
them to a limited extent only indirectly as a firiend or 
guest, or directly either as a citizen of an allied state or 
as an &Tro\i<: to whom they had more or less been specially 
conceded 

Amicitia and hospUium ^ in all probability were in obser- 
vance before Bome was founded, and were adopted by her as 
institutions essential to the pacific intercourse of states. The 
first was a treaty or convention of friendship, formal or in- 
formal, guaranteeing the safe sojourn of members of the one 
state within the territory of the other. Amid were regarded 
as in pablica tvida of the power within whose bounds they 
were temporarily resident, and entitled to protection in their 
persons and property through the direct intervention of king 
or other chief magistrate.^^ Hospiiium, which might be either 
public or private, i,e, accorded either to the citizens of another 
state generally or only to an individual, and which was usually 
hereditary, involved something like patronage; for the hospes 
was under the protection of some one paterfamilias in 
particular, who by the rules of fas was bound to see to his 
safety and honourable entreatment as he would to that of his 
client, with tins difference, that, while the latter was a 
dependant, he was bound to treat a hospes as his equal So 

' See MomiDfien, "Das rom. Gastrecht," in liis H&m. Forach. voL i. p. 
819 d^. 

^® Justiniau says {InsL iv, 10, pr.) that under the system of procedure per 
legis actwna procuratory in litigation was allowed only pro populOj pro liber- 
talc, or pro UUela ; and it has been suggested that the latter may have included 
intervention for an omictM as in tutela of the whole Roman people. But this 
would have been to give to those who were amiei and nothing more — as, for 
example, a Carthaginian under the treaty of 406 r.c. — a right of action in 
excess of that allowed to the much more intimately allied Latins, who had only 
recuperatio. [See Gai. iv. § 82 ; Dig, 1. 17, fr. 128 pr. — for the maxim "nemo 
alieno nomine lege agere potest."] 
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urgent was a man's daty to a stranger who stood related to 
him as a guest, that, according to Sabinus, it came next that 
he owed to his children and his wards, and took precedence of 
that owing to his clients and his kinsmen.^^ But there is no 
reason to suppose that, in the earlier period of the republic at 
all events, it gave the guest any right beyond that of hospitality 
and protection through the medium of his patron. Anything 
further depended upon treaty in the case of foreign states, 
concession by Eome in the case of her deditician subjects. 
The latter seem to have had conferred on them what was 
technically called jvs nexi mancipiiqus, — the right of using 
Boman forms of contract and conveyance, and probably 
Eoman actions for their protection ; but we have no authentic 
details in regard to it.^^ 

Bome's treaties with foreign states often assured recipro- 
cally commerdum and recuperatio, and sometimes even conu- 
Hum, With the cities of the Latin League, for example, 
Bome had all three ;^' so with the Hernicems; in certain 
cases with the Samnites; and with the Campanians under 
the treaty of 414 u.c.^* More frequently her treaties con- 
ferred nothing more than commercium and recuperatiOy and 
often were limited to amicitia, with trading privileges on 
an international footing. But conttbium in such cases meant 
nothing more than right of intermarriage. It empowered 
a Boman citizen to marry a foreign woman, and vice versa, 

^ Cell. y. 13, § 5. GelliuB himself, however, postpones the Jiospes to the 
client. 

w Voigt {XII Tafeln^ vol. i. 878) connects it with the mysterious provision 
in the Tahles about the forcti sanatesqiie mentioned in a very defective passage 
in Festus, v. Sarudes (Brans, p. 290), and which he reconstracts as follows 
(vol. i. p. 783): — '^Nexum mancipiumque idem quod Quiritium forcti sana- 
tisque supra infraque Urbem esto." '^Nex . . . forcti sanati" are the only 
words of the provision legible in Festus ; but he says the aanatea were people 
who had fallen from their allegiance but soon returned to it, while the forcti 
had remained trae. Might not ^'nexum mancipiumque forcti sanatisque idem 
esto " be sufficient ? See also Voigt's Jus. ncU, vol. iv. pp. 266-285 ; and for a 
different view, Hoffmann, Das Oesetz d. XII Ta/cln von den Forcten u, Sanaten^ 
Vienna, 1866. 

^ The moment Bome became associated with the Latin cities, there was 
eonubium as a matter of course ; an express concession by convention was 
unnecessary ; which accounts for the absence of any mention of it in the Cassian 
treaty of the year 261. " Voigt, Jtis. not, vol. ii. pp. 147-154. 
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SO that in each country the union was regarded as justae 
nuptiae. But it gave the husband no manvs over his wife ; 
she did not become a Eoman because he was one ; on the 
contrary, she remained peregrina, and was only naturally, not 
civilly, a member of her husband's family. His children by 
her, however, were in his potestas; that was the ipso jure 
consequence of the marriage; whereas manus resulted from 
confarreation or coemption, and with a peregrina these were 
impossible.^* Had manus, which was dissoluble only by 
difiareation or remancipation, been an accompaniment of 
marriage between a Boman and a peregrin, it would have 
been impossible to accept the story told by Dionysius, that 
in 257 u.c, before their war with the Latins which ended 
in the victory of Lake Begillus, the Koman senate ordained 
that all mixed marriages should be held dissolved, so that 
all Latin women married to Boman citizens should be free 
to go back to their own country, while all Roman women 
married to Latins were required to return home.^* Com- 
mercium conferred by treaty gave the citizens of the one 
state the right of trafficking within the bounds of the other, 
according to the forms of conveyance and contract peculiar 
to the latter. The only question of difficulty connected with 
it is whether or not it included a right in favour of the 
citizens of one of the allied states to hold land and other 
immovable estate within the territory of the other. The fact 
that in time Latins did settle in Bome, and acquired a limited 
vote in the comitia of the tribes, is not necessarily to be 
attributed to their possession of commercium; but opinions 
vary on the subject The third element in the triad, 
recupercUio, often in treaties called actio, was the right to 
have the benefit of judicial procedure in an international 
form, and will be referred to in a subsequent section (§38). 

^' Ajb coemption was a purely civil traDsaction per aes et lihram, and com' 
mercium (which incladed capacity for mancipation) always ran with comUnum, 
it may be that mamia could be acquired by coemption with a peregrina ; but the 
authorities seem adyerse to this view. [See Karlowa, Rdm,. RO. ii. p. 70, who 
differs from the view expressed in the text.] 

^^ Dion. v. 1. His further statement, that, of the issue of such dissolved 
marriages, sons were to go with their fathers, and daughters with their mothers, 
is not so credible. 
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Section 26. — The Gens or Clan 

That the gentile relations should be affected by the 
decemviral code^ one of whose main purposes was to give 
all the citizens equal rights ^ whether thej happened to be 
members of a gentile association or not, was inevitable. 
Some of the clan customs and prerogatives no doubt did 
not require to be disturbed — ^those, namely, whose exercise 
could give no occasion for collision with the common law 
{kx jniblica). So far as they did not conflict with this last, 
any lawful association or incorporation {sodalitas) was en- 
titled to make such rules for its own government as it thought 
fit, and enforce them amongst its members ; ^ and the same 
liberty could not be refused to the patrician clans. They 
retained, therefore, their right of making statutes, their 
peculiar sdcra, their lands and other property, their disciplin- 
ary jurisdiction over their members, their right to refuse their 
consent to the withdrawal of a family from their ranks in 
order to found a new gens, their power to sanction or forbid 
the marriage of a female member, who had not the gentis 
enuptio as a personal privilege, with a man belonging to 
another gentile house :^ the exercise of such privileges as 
these, which affected patricians alone, could not possibly 
conflict with the common law, whose provisions affected 
patrician and plebeian alike. But it was different with 
matters which, though previously regulated within the gens 
by gentile custom or statute, were now brought within the 
domain of the common law, and made the subject of general 
regulation. The gens in times past had claimed a right of 
succession to any of its members dying without a testament 
and without heirs of his body or heirs by adrogation (§ 11) ; 
but a new order of intestate succession was introduced by 

1 " Daodecim tabulae finis aequi juris " (Tac. Annal. iii. 27). [Tacitus means 
that by the Tables the law was perfected ; see Emesti's note in Bekker's edition.] 

« Gai. lib, 4. ad XII Tdb, (Dig, xlvii. 22, 4). [The idea of a corporation in 
the modem sense was, however, not yet realised in the genUes or sodcUitates,'} 

' Mommsen, B&jn, Forach. vol. i. p. 10. It is not certain that the sanction 
of the gena was necessary in the case of & JUiafamilias passing in manttmi maritif 
for her marriage could not defeat any gentile chance of succession ; but the 
reason of it is obvious in the case of a woman sui juris. 
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the Tables (§ 32), and to have allowed gentile statute or 
custom to have set it aside would have been inconsistent 
with the idea of aequum jus. So with tutory and curatory ; 
the g&ns had provided for the guardianship of its pupil, 
female, and imbecile members, and charged itself with the 
superintendence of their guardians (§ 9); but the Tables 
dealt with the whole matter in the interests of non-gentile 
as well as gentile citizens, and any gentile rules, therefore, 
in reference to it were for the future subordinated to those 
of the common law. It was the same with the interdiction 
of a spendthrift (p. 32) ; the right to ordain it now passed to 
the consuls and afterwards to the praetor. And as regards 
clients, the jurisdiction formerly exercised over them by the 
gms passed to the ordinary civil magistrate, except in questions 
between them and their patrons not falling within the pur- 
view of the Tables ; for now they were citizens, entitled to 
equal rights with their fellows; and not the least of these 
was the right to sue and be sued in the ordinary tribunals, 
and to be judged according to the new jvs scriptum.^ 

Section 27. — The Family Relations Pboper 

1. So far as appears, no serious inroad was made by the 
Tables on the law of husband and wife, unless in the recog- 
nition of the legality of marriage entered into without any 
solemnity, and not involving that subjection of the wife to 
the husband {Toanus) which was a necessary consequence of 
the patrician confarreation (p. 26) and plebeian coemption 
(p. 63). These were left untouched. But it seems to have 
become a practice with some of the plebeians to tie the 
marriage bond rather loosely in the jSrst instance; possibly 
— as became quite general at a later period — ^in consequence 
of objection by the women to renounce their independence 
and right to retain their own property and earnings; more 
probably because taking a woman to be merely the mother 
of their children (nuUrimonium) had been forced upon them 

* [lAbertini became plebeian citizens. See Mommsen, SB, iii pp. 72, 83, 
referring to the case of the Claudii and Marcelli in Cic. De OraL i. 89, § 176 ; 
Girard, p. 140, n. 8.] 
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before coemption had been introduced as a means of making 
her a lawful wife, and so they had become in a manner 
habituated to it But there seems also to have been an 
idea that, as a man might acquire the ownership of a thing 
to which his legal title was defective by prolonged posses- 
sion of it, so he might acquire Tuamts, with all its conse- 
quences, over the woman with whom he had thus informally 
united himself, by prolonged cohabitation with her as his wife. 
This had become customary law.^ The Tables accepted it; 
all that was needed was to define the conditions under which 
Toanvs should be held to have been superinduced, and the wife 
converted from a doubtful uxor into a lawful materfam'ilias? 
Hence the provision that if a woman, married neither by 
confarreation nor coemption, desired to retain her inde- 
pendence, she must periodically absent herself for three 
nights from her husband's house ; twelve months' uninter- 
rupted cohabitation being required to give him that power 
over her which would have been created instantly had the 
marriage been accompanied by either of the recognised 
solemnities.' 

Amongst the fragments of the Tables so industriously 
collected there is none that refers to a wife's marriage pro- 
vision {dos) ; but it is hardly conceivable that it was as yet 
unknown. Justinian says that in ancient times it was regarded 
as a donation to the husband with his wife,' rather than as a 

^ [This is the so-caUed marriage by usus which some writers of authority 
regard as quite as ancient as any of the modes of constituting man/us. See 
Bemhoft, Staai u, JUcht, p. 187 ; MacLennan, Primitive Marriage, 1876, p. 7 ; 
Esmein, Melanges, p. 9 sq. With this may be compared the Scottish marriage 
by cohabitation with habit and repute (see Fraser, fftuband and Wife, vol. L pp. 
187, 891), and marriage by the ancient laws of Jutland (see Dareste, Journal 
de$ Savants, Feb. 1881.] 

' "Genus est uxor, ejus duae fonnae: una matrumfamilias, eae sunt quae 
in manum oonvenerunt; altera earum, quae tantummodo uzores habentur'* 
(Gic Top. B, § 14). Boethius, commenting on the passage, says that the word 
mater/amilias was applied only to wives who had passed in maniMn by coemp- 
tion. His error may be due to the fact that he derived his information from 
some author who wrote after marnu by cohabitation had gone, out of date, and 
after confarreation had been declared by statute to be no longer productive of it 
except quoad sacra (GaL i. §§ 111, 136). [See supra, p. 81 n. 27.] 

s Gai L 111 ; Macrob. SaL I 3, % 9. 

* Cod, Just. V. 8. 20. [The words used are ** antiqui juris conditores inter 
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separate estate that was to be used by him while the marriage 
lasted, but to revert to her or her representatives on its dissolu- 
tion. And it is easy to see that where there was rnanvs, the 
wife becoming a member of her husband's family and every- 
thing of hers becoming his, such must originally have been its 
character. But even then, when a man gave his daughter 
(^Zto/amiZtflw)— who could have nothing of her own — ^in mar- 
riage, and promised her husband a portion with her, there 
must have been some process of law for compelling him to 
pay it ; and Yoigt's conjecture that an actio dictae dotis was 
employed for the purpose has much in its favour.^ 

As regards divorce, Cicero alludes vaguely to a provision 
in the Tables about a man depriving his wife of the house- 
keys and turning her out of doors, with some such words as 
"Take what is thine and get thee gone."* A procedure so 
summary and simple can hardly have applied where marriage 
had been contracted by confarreation or coemption. We are 
told that divorce, except for grave misconduct on the part of 
a wife, though lawful, was in practice unknown until the sixth 
century of the city ;^ and that, until the same date, any man 
who turned his wife away, however serious the ground, without 
the cognition of the family council (concilvwm domesticum\ was 
liable to penalties at the hands of the censors.^ Moreover, a 

donationes etiam dotes connumerant," but Justinian is not apparently referring 
to the law of so early a period as the XII Tables.] 

' Voigt, XII Tafelrij vol. ii. p. 486. The dotis didio of the time of the classical 
jurists, and described by Gaius (iiL 96) and Ulpian {Frag. vi. §§ 1, 2), was of a 
different character ; for it presumed the absence of manua and possibility of the 
wife herself being debtor for it. Dictio by a parent in the older law must have 
been regarded as something more than a nudum pactum^ and therefore actionable 
on the strength of the confarreation or coemption of which it was an accompani- 
ment; just as a man's dicta about the qualities of land he was selling were 
actionable because made part of the conveyance jt7er aes et libram {infra, p. 188). 
[See Karlowa, Horn, RO, ii p. 201 ; Cuq, p. 231 ay.] 

^ Cic. Phil, ii. 28, § 69. See also Cic. De OraL i. 40, § 188 ; Gai. ad ed. prov, 
in Dig. xxiv. 2, fr. 2, § 1. 

^ [This statement of Gellius regarding the divorce of Sp. Carvilius Ruga being 
the first case of repudiation without fault on the wife's part, is open to question. 
See Val. Maximus, ii. 9, 2 ; Voigt, £&nu RG. p. 783, n. 26 ; t7i/hi, p. 210, n. 9.] 

^ [This must be held to apply to manu$ marriages only, which, however, were 
far the most common down to the sixth century. On the other hand, it is 
almost certain that a wife could not divorce her husband. See Esmein, Melanges, 
p. 23 5?.] 
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confarreate marriage could be dissolved irUer vivos only by 
diffareation,^ and a coemptionate one only by remancipation.^^ 
It is, therefore, in the highest degree probable that the pro- 
vision to which Cicero alludes had reference to the loose and 
informal plebeian marriage in which the wife was at most ttaor 
only and not mater/amUias ; and that its purpose was to ensure 
the use before witnesses of a prescribed but simple act, with 
corresponding words, which should serve as proof positive that 
the relation had been put an end to.^^ 

2. In connection with the law of parent and child, and 
with a view probably to settle possible questions about the 
right of an infant bom after a man's death to succeed to 
him as one of the heirs of his body, the Tables declared that 
the birth must be within ten months of the alleged father's 
death, that being the longest possible period of gestation.^^ 
Two or three other fragments relate to the patria potestas 
(p. 27). This power of the family head over his children was 
assumed to be so well established by customary law as to need 
no statutory sanction or definition. The only question of 
principle one would not have been surprised to find dealt 
with is whether potestas resulted from an informal marriage 
that had not been followed by a year's uninterrupted cohabita- 
tion. The patricians, in the debate on the Canuleian law a 
few years later (pp. 34, 84), could find no language opprobri- 
ous enough to depict such unions; yet the silence of the 
Tables on this head, so far as can be judged from the frag- 
ments we possess, seems to indicate that, although the position 

^ Paul. Diac v. Diffareatio (Bruns, p. 266). [Gellius, x. 15, states that the 
confarreate maniages of the flamirus DitHes could only be dissolved by death ; 
Karlowa, JRSm. HO. ii p. 186, holds that diffareatio was originally unknown. An 
inscription of the early Empire mentions a M(C0n2o9C(»i/'ar.^ (^(^ar.(Orelli,No.2648).] 

^^ In the time of Gaius (i. lS7a) a ooemptionate marriage might be dissolved 
quoad the matrimonial relationship by simple repudiation ; remancipation was 
necessary only for the purpose of extinguishing the mantLs. But this is obviously 
the doctrine of a much later period than the Tables, and introduced after manus 
had come to be regarded as a relation capable of existing apart from marriage 
<see GaL i. 114). 

^^ [On principle, one would expect that manus by ttms could only be dissolved 
by remancipation, but the texts are silent ; see Girard, p. 155, n. 8.] 

^* Gell. iiL 16, § 12. At a later period it became not uncommon for a tes- 
tator, in providing for posthumous issue, to make birth within ten months after 
his decease an express condition of his succession. [See Gellius ut stip,] 

8 
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of the wife was an inferior one until a year's uninterrupted 
cohabitation had been completed, that of the children was the 
same, so far as the potestas was concerned/' as if they had 
been bom of a confarreate or coemptionate marriage.^' This 
limitation is said by Cicero to have been put by the Tables on 
the father's power (though Dionysius attributes it to Romulus)," 
— that, while he might expose a new -bom infant that was 
grievously deformed, he was not allowed to kill it ;" but this, 
of course, did not affect his general right of life and death, 
which was an adjunct of his domestic jurisdiction. 

Another interesting point of detail in connection with the 
pcUria potestas was dealt with in a law which runs — " si pater- 
[familias] ter filium venum duuit, a patre filius liber esto/'^^ 
This came to be constmed by the jurists as meaning that so 
powerful was the bond of the potestas that it could not defini- 
tively be loosed until the father had three times gone through 
the process of fictitious sale by which emancipation was 
effected.^® But the conception of the law seems to indicate 
that its original purpose was to confer a benefit on a son in 
potestate, by declaring him ipso jure free from it on a certain 
event, rather than to place difficulties in the way of his 
emancipation. ''If a house -father have thrice sold his son, 
the latter shall be free from his father." It reads as if the 
intention were to rescue the son from what, by its frequent 
repetition, was suggestive of a total absence of parental affec- 
tion rather than reluctant obedience to overwhelming necessity. 
May not its object have been to restrain the practice, which 

" Confarreate birth was a necessary qualification for the higher priesthoods 
(Gai. i. 112). 

^* Earlowa (B&m. EJuy p. 71) expresses the opinion that the issue of a form- 
less marriage, which had not been made a manua one before their birth by a 
year's uau$t were not in poteskUe, and could not be their Other's sui heredes. 
But potestas depended onjttstae nuptiae, i.e. the existence of coniibium, — not on 
a marriage ceremony ; and the fact is notorious that marriage in the later juris- 
prudence was purely consensual, and the issue in potestate notwithstanding. 
[See Mommsen, Bdm, SJR, iii. 84 ; Girard, p. 143.] 

" Dion. Hal. ii. 16 ; supra, p. 28. " Cic De Leg, iii. 8, § 19. 

^' Gai. i. 182 ; Ulp. x. 1. This [also is attributed by Dionysius (iL 27) to 
Romulus. 

^ [On this cf. Earlowa, R^m, RG. ii. p. 248, and Girard, p. 183. Except as 
regards sons one mancipation was sufficient On noxal surrender of a filius see 
Gai. iv. §79.] , 
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prevailed to a late period in the empire, of men giving their 
children to their creditors in security for their loans,^* — a 
process that, at the time of the Tables, could be effected only 
by an actual transfer of the child per aes et libram as a free 
bondman (mandpii catisa), under condition of reconveyance 
when the loan was repaid ? 

So far as appears, there was not a word in the Tables 
about adrogation of a paterfamilias or adoption of a JUius- 
famUias as a means of recruiting a family when natural issue 
failed The inference as regards the first is that, being com- 
petent only in the comitia of the curies, to which the plebeians 
as yet had no access, it was still an exclusively patrician 
institution.^ The second was an adaptation of the convey- 
ance per aes et libram (§ 13). The natural parent mancipated 
his child to a friend for a nominal price (the process being 
twice repeated in the case of a son), and the friend then 
remancipated to the parent In the latter's hands the child 
was no longer in potestate^ but in mandpio ; he was now in a 
position in which he could be transferred to the adopter. This 
was effected by in jwre cessio, — a friendly suit in which the 
adopter averred that the child was hia filitisfawAiias, and in 
which judgment was at once given in his favour on the natural 
parent's admission or tacit acquiescence.^^ 

3. The nature of the relation between master and slave, like 
that of manvs and patria potestas, seems also to have been too 
notorious to require exposition in the Tables. We have record 
of no more than two references to it, one dealing with the case 
of a slave who had a conditional testamentary gift of freedom 
(statu liber),^ the other with noxal surrender (nooMie deditio).^ 
The first is interesting as showing the advance that had already 
been made in testamentary disposition, — ^that a testator might 
not only by his last will enfranchise a slave, but that he might 

^ Paul, in Dig. xx. 8, 5, says that a creditor knowingly taking a JUius- 
famUias from his debtor as a security was liable to banishment. But the 
piractice still continued ; for it was again prohibited by Diocletian in Cod, viii. 
16, 6, and iv. 43, 1, and by Justinian in Nov, 134, c. 7. 

^ [See supraf p. 48, n. 15.] 

^ Gal. i. 134. [Remancipation to the parent was not essentiaL] 

* Ulp. Frag. ii. 4 ; Modest in Dig, xl. 7, 25. [But see Ouq, p. 196, n. 4.] 

* Gai. iv. 76 ; Just. InsL iv. 9, pr. 
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annex a condition, such as payment of a certain sum by the 
slave to the heir. The enactment of the Tables was that the 

■ 

condition was not to be defeated by the heir's alienation of the 
slave ; his conditional status was to run with him, and pay- 
ment to any one acquiring him from the heir to be as effectual 
as if made to the latter himself. The provision about noxal 
surrender in all probability was not limited to a slave, but 
was to the efifect that if a member of a man's family (JamUiaris^ 
i,e. a son or a daughter in potestate or a slave, committed a theft 
from ^* or did mischief to property belonging to a third party, 
or a domestic animal belonging to one man did harm to 
another, the father of the delinquent child, or the owner of the 
slave or animal, should either surrender him or it to the person 
injured or make reparation in damages. In course of time the 
surrender came to be regarded as a means of avoiding the 
primary obligation of making reparation. But comparative 
jurisprudence recognises in the enactment of the Tables a 
modified survival of the ancient right of an injured party to 
have the delinquent corpus, — man, beast, or thing, — ^given up 
to him to wreak his revenge upon it privately ; ^ the modifica- 
tion consisting in the alternative of reparation offered to the 
owner. This noxal surrender, failing reparation, had gone out 
of use in the case of daughters in potestate before the time of 
Gains, and in the case of sons before that of Justinian ; but 
the law remained unchanged so far as slaves and domestic 
animals were concerned even in that emperor's l^islation. 

Section 28. — Guardianship and Introduction of the 

Order of Agnates 

So long as Bome was patrician the gens charged itself with 
seeing to the guardianship of a clansman's orphan pupil children 
and his widow and unmarried daughters above pupillarity after 
his decease (tidela), as well as with that of male members of 

^ [For manifest tbeft there were also direct corporal penalties.] 
^ Dirksen, CivilisUtche Ahhandlungen (Berlin, 1820), vol. L p. 104 ; Holmes, 
Lectures en the Common Law (Boston, 1881), p. 9. [See criticism of the above 
view in Cuq, Inst. Jurid. pp. 868, 869 ; cf. also Bekker, Akt, i. 186 ; and Girard, 
Les actions noxales, 1888, p. 48. With the actio de pauperie, cf. the Judaic law 
in Exodus zxi 28.] 
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his family who were sui juris but above the age of pupillarity, 
when they chanced to be lunatic, imbecile, prodigal, or help- 
lessly infirm (cura, curatio, curatda)} That was on the sup- 
position, as regarded children, widow, and unmarried daughters 
above pupillarity, that no testamentary appointment of tutors 
by their deceased parent had displaced the gens (though whether 
testamentary nominations were then held competent it is 
impossible to say). The gens in council, in all probability, 
appointed one of its members to act as tutor or curator as the 
case might be, itself prescribed his duties, and itself called 
him to account for any failure in his administration. His 
office was regarded as of a most sacred character, at least when 
his wards were pupils ; Gellius and others speak repeatedly of 
the grave nature of the trust that was held to be reposed in 
tutors and of the heinousness of unfaithfulness to it^ 

But as this old gentile tutory could not be extended to 
the plebeians, among whom some law of guardianship was as 
much required as among their fellow-citizens of the higher 
order, the decemvirs found it expedient to devise a new one 
of universal application. The Tables contained no express 
authority for testamentary nomination of tutors to the widow 
of the testator^ or to his pupil children and grown-up unmarried 
daughters ; but such appointment, if unknown previously, was 
soon held to be justified by a liberal interpretation of the very 
comprehensive provision — " uti legassit suae rei, ita jus esto." * 
In ^e absence of testamentary appointment the nearest male 
agnates of lawful age were to be tutors. This tutory of 
agnates was an invention of the decemvirs, just as was the 
agnates' right of succession on intestacy (pp. 43, 163). The 
plebeians had no gentes, at least until a much later period ; so, 
to make the law equal for all, it was necessary to introduce a 

^ [Cfuratela is not used in the texts. Its use in the above sense is of late 
mediaeval origin.] 

' ''Ex moribns populi Romani primum jnxta parentes locam tenere pnpillos 
debere, fidei tatelaeque nostrae creditos. . . . M. Cato ... ita scripsit : quod 
majores sanctius habuere defendi pnpillos quam clientem non fallere " (Gell. v. 
18, §§ 2, 4). 

' So the law is given by Gains, ii. 24. The words "super pecunia tntelave," 
inteijected by XJlpian {Frag. xi. 24) and other authors after 'Megassit," savour 
of a gloss by the interpreters. [See infra, p. 168, n. 8.] 
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new order of heirs and tutors. "Tutores ... ex lege XII 
Tabularum introducuntur . . . agnati" is the very notable 
language of Ulpian.* And his words are very similar in 
speaking of their right of succession; for while he says of 
testamentary inheritances no more than that they were con- 
firmed by the XII Tables,* he explains that the legxtimae 
hereditates of agnates and patrons were derived from them.^ 
The phrases legitima cognatio,^ legitima heredUas, legitimi heredes, 
tutda legitima^ tutores legUimi, themselves proclaim the origin 
of agnation, agnatic inheritance, and agnatic tutory ; for though 
the word Ugitimus might be applied to any institution based 
on statute, yet in the ordinary case it indicated one introduced 
by the XII Tables,® the law of laws. 

A man's agnates were those of his kinsmen who were 
subject to the same patria potestas as himself, or would have 
been had the common ancestor been still alive.^ A man's 
sons and daughters in potestate, therefore, whether the relation- 
ship was by birth or adoption, and his wife in manu (being 
JUiae loco)^^ were each other's agnates ; ^^ but a wife not in 

* Ulp. Frag, xi 8 ; see note 7. 

" Ulp. ad leg. Jul, in Dig, 1. 16, ISO,— "lege duodecim Tabularum teata- 
mentarlae hereditates ooniirmantur." 

* Ulp. Frag, zzyii. 5, — '* legit imae hereditatis jus . . . ez lege duodecim 
Tabulanim descendit." This derivation of agnatic inheritance from the Twelve 
Tables was specially noticed by Danz in his Oesck. d, r. R. vol. iL p. 95, but 
is generally overlooked. 

^ *'Vocantur autem agnati qui legitima cognatione jUncti sunt" (6aL iiL 
10). Prior to the Tables kinship and kinsmen were always spoken of as cognatio 
and cogruUi ; it was only after it that these words came to have a nairower 
signification, and to be limited to kinsmen other than agnates. 

^ *' Legitimi tutores sunt, qui ez lege aliqua descendunt : per eminentiam 
autem legitimi dicuntur, qui ez lege XII Tabularum introducuntur *' (Ulp. zi 

3). 

^ This definition is simpler than those given by Gains (i. 156)i and Justinian 
{Inst, i. 15, § 1, and ill. 3, § 1). That of Ulpian {Frag. xzvi. 1), which seems to 
deny that any female except a sister could stand related to a man as an agnate, 
is influenced by the restrictive interpretation put on the word adgnatus in con- 
nection with the law of succession by the jurists of the latter half of the republic, 
and inconsistent with the meaning borne by it in the Tables (see Inst, iii. 2, § 3a). 

i« Gai. i. §§ 116b, 136, ii. 139. 

^^ Although a husband and his wife in manu^ a paUr/amilias and his children 
inpotestatej were in some sense agnates, yet, for obvious reasons, they were not 
usually so called. In everyday language, agnation was a collateral relationship. 
By some jurists — e,g. Ulpian {Frag. xxvi. 1) — brothers and sisters by the same 



SECT. 28 AGNATIC GUARDIANSHIP 119 

manu was not her children's agnate, nor were children who 
had been emancipated or otherwise capUe mimUi (§ 29) the 
agnates of either their brothers and sisters or their mother 
in maniL A man was an agnate of his brother's children, 
assuming always that there had been no capitis deminvtio on 
either side ; but he was not an agnate of his sister's children, 
for they were not ejtbsdem familiae;^^ they were agnates of 
their father's family, not of their mother's. In like manner, 
and again assuming the absence of mimUio capitis, the children 
of brothers were each other's agnates, but not the children of 
a brother and sister or of two sisters. Brothers and sisters 
were agnates of the second degree ; a man and his brother's 
children were of the third, the children of two brothers 
(consobrint) of the fourth, and so on; it being a condition, 
however, that the kinship should always result either from 
lawful marriage or adoption in one or other of its forms. 

When, therefore, a man died leaving pupil male descend- 
ants, or unmarried female descendants, who by his death 
became sui juris,^^ they got their brothers of lawful age as 
their tutors ; if he was survived by his wife, and she had been 
in manu, her sons, or it might be stepsons, acted for her in 
the same capacity; in either case they took ofiQce as the 
nearest qualified male agnates. If the widow had no sons or 
stepsons of full age, and the children consequently no brothers, 
the tutory devolved on the agnates next in order, — Le. the 
brothers-german and consanguinean of the deceased husband 
and father, for they were agnates of the third degree. And so 
with agnates of the fourtii and remoter degrees.^^ Failing 
agnates who could demonstrate their propinquity, the tutory 

father were in preferenoe caUed conscmguinei, (Of coarse thej ootdd not be 
agnates unless they had the same father.) [See also Dig. xxxyiii. 16, fr. 2, § 1.] 

^ Ulp. Frag, xxvi. 1. 

'^ It was persons sui juris that alone needed or could have tutors. A grand- 
son in potestale, if his father was alive and had not undergone capitis demimUio, 
passed into the latter's potestas on his grandfather's death, and did not become 
sui juris. 

^* To determine the degree of propinquity between two persons, it was neces- 
sary to count the generations upwards from the first to the common ancestor, 
and downwards from him to the second. Consequently brothers were related in 
the second degree, tmcle and nephew in the third, first cousins in the fourth, and 
so on : '* tot gradus quot generationes." 
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probably passed to the gens when the ward happened to belong 
to one. This is nowhere expressly stated ; but Cicero gives 
what he represents to be an enactment of the Tables, making 
the fellow-gentiles of a lunatic his guardians on failure of 
agnates ; ^^ and analogy seems to justify the extension of the 
same rule to the case of sane pupil and female wards. ^^ 

It is natural to suppose that in introducing an institution 
that to the plebeians at least was new, the Tables must have 
given some indication of the nature of the powers, duties, and 
responsibilities of tutors. They could not be very minute ; 
for tutory was an officium, to be fulfilled not according to any 
hard and fast lines, but according to the dictates of Jides, — 
an honest and conscientious regard for the interests of the 
ward. All we know with certainty is, that, if a tutor con- 
verted anything of his pupil ward's to his own use, he was 
liable in an action ex delicto — a variety of the actio furti — for 
double its value ;^^ and that if his administration was suspicious, 
any one might raise an action in the pupil's interest to have 
him removed.*® There was, no doubt, liability to account in 
every case when the tutoiy of a male pupil (at least) came to 
an end, but it does not appear how originally it was enforced ; 
the ordinary actio tvMae, though spoken of by Cicero as if of 
some antiquity, seems to have proceeded on lines that did not 
become familiar until the sixth century at soonest.*^ 

The curatory of minors above pupillarity was of much later 
date than the Tables. The only curatories they sanctioned 
were those of lunatics and spendthrifts. A lunatic (furiosm) 
was committed to the care of his agnates, and, failing them, of 
his fellow-gentiles ;^® and a few words in Festus seem to sug- 

" Cic. De Inv, ii. 60, § 149. Comp. Paul, in Dig. 1. 16, 58. 

1* The gens succeeded ah inUstaZo on failure of agnates ; and Gains (i. 165) 
says it was a general principle that tutory and succession should run together. 
Bat it ought to be observed that the succession of the gevis had ample justification 
in the rule which denied it to agnates of a remoter degree if any of a nearer one 
existed when it opened (Gai. iii. §§ 12, 22) ; whereas no such rule was recognised 
in devolution of a tutory (Just. Inst, iii 2, 7). The passage in which it is sup- 
posed Gains spoke of the right of the gens in the matter of tutory {i,e. between 
§§164 and 165 of his first book) is unfortunately illegible. 

" Tiyph. in Dig, xxvL 7, 55, § 1. 

" Ulp. in Dig. xxvi. 10, 1, § 2 ; Just. Inst. 1, 26, pr. 

" [See Cuq, p. 828, n. 8.] * Cic. De Inv. iL 50, § 148. 
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gest that arrangements had to be made for his safe custody.^^ 
Beyond this we know nothing of the decemviial curatory of 
lunatics, nor to whom his guardians were responsible. The 
curatory of a spendthrift {p7*odigvs) probably followed upon 
his interdiction. In earlier times this was a matter for the 
interference of his gens.^ But by the Tables the cognisance 
of the prodigal misconduct of a man who was squandering his 
patrimony {iona patema avitaque), and reducing his children 
to poverty, seems to have been transferred to the consul;^ 
and the fact of his interdiction seems to have entitled his 
agnates — or rather, as he was prohibited from any longer 
managing his own affairs, to have rendered it necessary for 
them — ^to assume the position of his guardians.^^ 

Section 29. — Capitis Dkminutio^ 

Whatever may have been the original signification of 
cajnit, it came to mean primarily a person whom the law 
regarded as capable of having rights, and derivatively his 
personality or jural capacity, passive and active, in public and 
private life. The measure of that capacity depended, accord- 
ing to Boman notions, on three considerations, — (1) whether 
he was free or slave, (2) whether, being free, he was citizen or 
non-citizen, and (3) what, being a citizen, was his position 
with regard to family. If a man was not free he had no 
rights at all, according to the theory alike of the jus civile and 

" " Ast ei custos nee eacit" (Festus, v. JVec; Miill. p. 162). 

^ [Jhering, Oeial, i. 196, and most recent writers, think that the interdiction 
was originally a purely private matter and proceeded from the genSf or in the case 
of plebeians from the body of agnates ; contra Oirard, pp. 219, 220.] 

" PanL SeiU, iii 4a, 7 ; Ulp. in Dig, xxviL 10, 1. [Did bonapcUema avUaque 
apply solely to the res famiZiariat It is difficult to suppose that they included 
res nee ma/ndpi. See Yoigt, XII Tafeln, ii. S48, 726, and in a contrary sense, 
Cuq, Inst. Jurid. p. 818, n. 6.] 

3* Ulp. Frag, xiL 2. [See Karlowa, M&m. BO, ii. p. 802 aq.] 

^ Savigny, System, voL ii. §§ 68-74, and Beilage vi. ; Puchta, Inst, vol. ii. 
§§ 219, 220; Rattigan, The Haman Law of Persons (London, 1878), p. 58 aq,; 
Pemice, Labeo, vol. L p. 172 sq. ; Ktmtze, Bxcurse^ p. 428 ; Moyle, InsL vol. i. 
p. 172 sq, [H. Kriiger, Oeschichte d, cap, dem, (Breslau, 1887), in which work 
an exhaustive criticism of the principal theories on the subject is given ; Cohn, 
Beitrage zur Bearbeiiung des r&in, BechtSf L p. 41 sq.; Cuq, Inst, Jurid. pp. 
199-204 ; Earlovra, B&m, BO. ii. p. 252 sq. See also Appendix, p. 422 sq.] 
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the jvs gentium ;^ it was not until the doctrines of the jus 
naturale began to gain ground that he was reckoned as any- 
thing more than a chattel, spoken of as a persona, or taken 
directly under the protection of the law. Being free, the 
extent of his capacity varied according as he was or was not 
a citizen ; in the latter case it was only exceptionally that he 
could enjoy any of the public rights of a citizen, while his 
private ones included only those he enjoyed under the jus 
gentium and such civil ones as had been specially conceded to 
him. It was only among citizens that the supremacy of the 
paterfamilias and the subjection of those in mjanu, potestaie, or 
mancipio was recognised, — only among them therefore that 
the position of an individual in the family was of moment 
While in public life a man's supremacy or subjection in the 
family was immaterial, in private life it was the paterfamilias 
alone that enjoyed full jural capacity ; those subject to him 
had a more limited personality ;' and, so far as capacity to 
take part in transactions of the jus civile was concerned, it was 
not inherent in them but derived from their paterfamilias, — 
they were the agents of his will, representatives of his persona, 
in every act whereby a right was acquired by them for the 
family to which they belonged. 

Consistently with this view, when a man lost either freedom 
or citizenship, or changed his family, he was said to have 
undergone capitis deminviio, — i,e, loss or diminution of his 
jural capacity. The first, loss of freedom, was maxima capitis 
deminvtio ; the second, loss of citizenship, as when he went 
into exile or joined a Latin colony, was rrvedia capitis 
deminutio ; the third, familiar mutatio or commvtcUio, waa 
minima capitis deminutio} That the two first must have had 
a serious and very prejudicial effect upon a man's capacity is 
too obvious to require explanation. They manifestly involved 

2 "Servile caput nuUum jua habet " (Paal. in Dig, iv. 6, fr. 8, § 1. [Cf. Inst. 
i. 2, § 2.] 

^ I leave out of view, as not affecting the general principle, some qualifica- 
tions of a later period, as, for example, that a JUiusfamilias in dealings with his 
castrcnse peciUium was regarded as a paterfamilias, and the like. 

^ [i.e. according to the technical division of the classical jurists, which, how- 
ever, after Caracalla's constitution had little practical significance. In early law 
the distinction was unknown.] 
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a diminution of that capacity. But it is by no means so clear 
at first sight that a mere change of family could reasonably be 
spoken of as a deminviio capitis. There were three categories 
under one or other of which every such change necessarily fell, 
— either (1) a person sui juris became alieni juris, or (2) a 
person alieni ju/ris became sm juris, or (3) a person alieni juris 
passed from one jv^ into another. We have examples of the 
first in the transit by adrogation of a paterfamilias into the 
potestas of another person who became his adoptive parent, and 
in that of a woman sui juris by confarreation or coemption into 
the manv^ of a husband ; in both of these there was unques- 
tionably capitis deminuiio, — a change of family for the worse. 
We have examples of the second in the case of children in 
potestate becoming sui juris by the death of their paterfamilias, 
a JUiusfamUias being consecrated as a flamen, a fUiafamUias 
being taken as a vestal, a child being emancipated from the 
patria potestas, or a wife in manu being freed from it by 
remancipation. In all of these the change was of the same 
character, — from dependence to independence. But their 
efiects in law were very different. Children who became sui 
juris by their parents' death did not change their family ; the 
change was not in them but in the disappearance of the family 
head; therefore they were not regarded as capite minu^i. 
Neither were vestals nor flamens; for though they changed 
their family, yet it was by passing from a human into a divine 
one. But emancipated children and a remancipated wife were 
held to have undergone capitis deminutio, although they 
distinctly improved their position. 

Some jurists, founding on an observation of Paul's, attempt 
to account for the apparent contradiction by reference to the 
fact thaty in the process of emancipation or remancipation, the 
person eventually acquiring independence had to descend 
temporarily into a quasi-servile position, and was thus for the 
moment degraded and really and truly capite minv^us. This 
explanation proceeds on the notion that capitis deminutio minima 
necessarily involved descent in the family scale. But such a 
notion is erroneous. It was immaterial whether the change 
was from a higher family position to a lower, or from a lower 
to a higher, or to the same position in the new family that had 
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been held in the old ; for it was the change of family, not 
the change of family position, that constituted the capitis 
demintUio, Although an emancipated son (say) himself became 
a paterfamilias, and in that character was the founder of a new 
family and acquired a new and independent capacity, yet he 
had lost the birthrights as well as the derivative capacity he 
had previously enjoyed as a member of the family he had 
quitted, and therefore was capite mintUtts in so far as that 
family was concerned. His relation to it was at an end ; his 
old persona or personality was extinguished, although by the 
same act a new one was created. The same was the case when 
a person alieni juris passed from one jus into another, as when 
a JUivsfamilias was transferred by his father into the potestas 
of an adopter, or when the JUiifamilias of a person giving him- 
self in adrogation passed with him into the potestas of the 
adrogator. There was no change in the genus of the children's 
persona by either of those events ; they were JUiifamilias both 
before and after them. But the species was changed; for, 
from being subject-members of family A, they became subject- 
members of family B. There was consequently and necessarily 
a capitis deminviio ; for, however much they might gain in the 
long run by translation into their new family, they had lost 
the position they had hitherto enjoyed in their old one, with 
all its attendant rights and privileges. 

The most important consequence of minima capitis deminutio 
(or mutatio famUiae) was that it not only extinguished patria 
potestas where it existed, but severed the bond of agnation 
between the capite minvius and all those who had previously 
been related to him as agnates.^ There was no longer any 
right of succession between him and them on intestacy 
(p. 163); their reciprocal prospective rights of tutory were 
defeated, and the mimUio of either tutor or ward put an end 
to a subsisting guardianship, assuming always that it was a 
tutda legitima or agnatic cura furiosi. There were various 

' This was true even as regarded a paterfamilias and his children in polcstaU 
passing together into a new family by adrogation ; their old agnation ceased, and 
a new one, of which the adoptive parent was the connecting link, came into 
existence. In the case of direct transfer of a JUhisfamiliaSt however, by his 
natural parent to an adoptive one, the rule in the text was modified by the legis- 
lation of the later empire (see Just. Iiist. i. 11, 2). 
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other consequences that are said to have resulted from the 
familiat mtUatio of a person sui juris, for which there was no 
room if he were alieni juris; some of them, however, seem 
only indirectly attributable to the capitis minutio. It is said, 
for example, that if a paterfamilias, after executing a testa- 
ment, gave himself in adrogation, his testament was thereby 
nullified ; ® but that was due not so much to the capitis minutio 
as to the rule of the civil law which required that a testator's 
testamentary capacity should continue uninterruptedly from the 
moment of making his will until his death. It is said also 
that certain patrimonial rights enjoyed by a man, such as 
usufructs, sworn services due to him by a freedman, and one or 
two others, were extinguished by his capitis minutio ; ^ but the 
more accurate way of stating it is that aU his patrimonial 
rights were extinguished so far as his old persorui was con- 
cerned, but passed simidtaneously, claims against debtors of his 
included, to his new paterfamilias by universal acquisition, with 
the exception of two or three that for special reasons were 
regarded as intransmissible. More directly attributable to the 
miniUio was the rule that a copartnery of which the minutus 
was a member was thereby dissolved ; Gains assigning as the 
reason that capitis deminutio in the estimation of the jus civile 
was equivalent to deatL^ Parties might of consent go on as 
before ; but it was really a new copartnery, with a Jhlius- 
familias as a member of it instead of a paierfamUias 
as formerly. Very remarkable, yet quite logical, was the 
doctrine that the minviio extinguished the claims of 
creditors of the minvius;^ their debtor, the person with 
whom they had contracted, was civilly dead, and dead with- 
out an heir; and therefore there was no one against whom 
an action of the jus civile could be directed in order to enforce 
payment This cannot but have opened a door to fraud, a 
paterfamilias giving himself in adrogation, or a maierfarwUias 
passing in manum, in order to defeat the claims of creditors.^^ 
But equity eventually provided a remedy, by giving the 

* Relaxed by the praetorian jnrispradenoe (Gai. ii. 145-147). 
7 Gai. iii. 88. « Gai. iiL 158. 

* GaL iii. 84, iv. 38. [Tlus was not so as regards claims on delict] 

10 [There would be some protection against this, in the case of adrogation, by 
the antecedent inquiry before the pontiffs.] 
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creditors a praetorian action in which the mimUio was held as 
rescinded, and which the new paterfamilias was bound to 
defend on pain of having to give up to them all the estate he 
had acquired through the adrogation or in manum converUio}^ 



Section 30. — Mjlncipation and the Law of Property 

In the early law there was no technical word for ownership 
of things: it was an element of the house -father's mantes. 
In time, although it is impossible to say when, the word 
dominium came into use ; but, so far as can be discovered, it 
did not occur in the Tables, and must have been of later 
introduction. In those days, when a man asserted ownership 
of a thing, he was content to say, — " It is mine," or " It is 
mine according to the law of the Quirites." The distinction, 
as already explained in § 10, was this, — that while the first 
was sufficient to entitle a man de facto holding a thing as his 
own to protection against a thief or any one forcibly attempting 
to dispossess him, the second was necessary when he appealed 
to a court of law to declare the legality of his title and his 
right to oust an individual who had obtained possession neither 
by theft nor by force. It is maintained by some jurists of 
eminence that under the law of the Tables what afterwards 
came to be called '' dominium ex jure Quiritium " was com- 
petent only in the case of res maTidpi (p. 62),— K)f a man's 
house and farm, and the slaves and animals with which he 
worked them ; ^ in other words, that under the Tables there 
could be no formal vindicatio of a right of property in res nee 
mandpi. Speculatively there is something to be said for this 
contention ; but it is incidentally contradicted by such authori- 

" GaL ill 84, ir. §§ 38, 80. Those passages are not quite consistent ; for 
while in the two first the action is said to have been against the mintUus or 
mintUa, in the last it ia said that the paterfamilias had to defend it. [As has 
been pointed out by Boorcart (trad. Muirhead, p. 168 n.), the inconsistency is 
not a real one. The paterfamilias was caUed on to defend the action directed 
against the minutus.'] 

^ S,g. Jhering, Oeisty vol. iiL § 65, note 262 [and § 59, note 426a], and Zweck, 
vol. i. p. 278, note ; Karlowa, B&nu CR pp. 84, 88 ; Voigt, XII Tafeln, vol. ii. 
p. 88. Jhering has not yet developed his view, reserving it for a subsequent 
volume of the Oeist. [See Jhering in his Jahrh, f Dogmatik, vol. xxii. p. 204 aq,] 
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ties as Paul and Ulpian, who tell us that by an enactment of 
the decemvirs vindication of building materials, vine -stakes, 
and the like {tigrui juncta) was sometimes exceptionally ex- 
cluded.^ But such things were unquestionably res nee mancipi ; 
and so there can be little room for doubt that these, as well as 
res mancipi, were already at the time of the publication of 
the Tables regarded as objects of quiritanan ownership-right, 
and ordinarily susceptible of vindication in the usual form.^ 

The modes in which those two classes of things might be 
acquired in property were very various. But there was this 
important difference, — that while a natural mode of acquisition 
sufficed in the case of res nee raandpi, some civil one was 
necessary for the derivative acquisition, at all events, of res 
mancipi The most important were mancipation, surrender in 
court, usucapion, and bequest as singular modes ; inheritance, 
in mjanum conventio, adrogation, and purchase of a confiscated 
estate as universal ones. All of these, with the exception of 
mancipation, applied equally to res nee mancipi. But the 
commonest of all the modes of transferring things of this class 

• Paul, in Dig. xlvi. 8, fr. 98, § 8 ; Ulp. in Dig, xlvii. 8, fr. 1 pr. ; infra, 
note 70. [Dissenting from the opinion here expressed, Onq, ItisL, Jurid, p. 278 n, 
points out that the original provision of the Tables, as preserved by Festus (s.v, 
"Tignum "), did not contain any reference to revindication — '' tignum junctuni 
aedibus vineave . . . ne solvito," and that the prohibition of such vindication 
in the time of Paul and Ulpian was a consequence deduced for res nee mancipi by 
interpretation of the "ne solvito" of the Tables. See also Dig. vL 1, fr. 28, 
S 6 ; Dig. x. 4, fr. 6.] 

' Cicero {Top. i, 28) says that while, by the Twelve Tables, lands might be 
acquired by two years' possession, all other things (ceterae res omnes) might be 
usucapted in one year. Tliere is no doubt that usucapion was not an invention of 
the Tables ; they only defined the period, hitherto uncertain, for which possession 
{usus) as owner had to be continued in order to create a property title. There 
is just as little doubt that the title created by usucapion was a quiritarian one, — 
the right one of dominium ex jure Quirilium. A res nee mancipi, therefore, that 
had been possessed for a year by a person who had not come by it theftuously, was 
clearly his in quiritarian right. But once this was admitted, a step farther was 
inevitable. If a man could competently aver that &res n£c mancipi was his in 
quiritary right the day after he had completed a year's possession of it, it would 
not be long before it would be allowed that his right to it was of exactly the 
same character even before the year had expired, provided he was able to establish 
ownership independently of the usucapion. [Those who hold that res nee mancipi 
were at the time of the Twelve Tables incapable of being held in Quiritary owner- 
ship make the ceterae res of the above law apply only to movable res mancipi, 
as slaves, etc. ; cf. Cuq, p. 249, n. 2 ; Oirard, p. 243.] 
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was simple tradition. K the transfer was hj the owner, with 
the intention of passing the property, then the simple delivery 
of possession was enough, unless it was in virtue of a sale ; in 
such a case, and because a vendor had as yet no action for the 
price, the Tables provided that the ownership should remain 
with him, notwithstanding the change of possession, until the 
price was paid or security given for it.^ 

The origin of the distinction between mancipable and 
non-mancipable things, and of the form of conveyance by 
mancipation applicable to the first, has already been explained 
in connection with the reforms of Servius Tullius (§ 13).^ As 
Servius introduced it, mancipation (then called mancipium) was 
not the imaginary sale that Gains speaks o(^ but as real a sale 
as could well be conceived, — the weighing in scales, held by 
an official, of the raw metal that was to be the consideration 
for the transfer of a res mancipi, and the handing of it by the 
transferee to the transferrer, with the declaration that thereby 
and therewith the thing in question became his in quiritaiy 
right ; and all this in words of style, and in the presence of 
certain witnesses who represented the people ^ and thus fortified 
the conveyance with a public sanction. There is some reason 
to believe that, when large quantities of metal had to be 
weighed, the practice crept in of having this done before the 
witnesses had assembled ; and in the formal act only a single 
pound was weighed as representing the whole amount^ This 

^ Jost. Inst. ii. 1, 41. Some writers are of opinion that the provision in the 
Tables to which Justinian alludes (and which, strangely enough, is not mentioned 
in the remains of any earlier authority), can have applied only to mancipations of 
resinancipile.g. Sohm, Insl. (Eng. trans.) p. 25 n. ; Voigt, XJI Tafeln, ii. p. 141 ; 
Bechmann, Der Kauft i. pp. 199, 846]. But there seems no sufficient reason for 
thus limiting its application ; for though an informal contract of sale had not 
yet been recognised as creative of legally enforceable obligations, yet sale without 
mancipation was an ordinary transaction of daily life, — acquisition of a specific 
article in exchange for a certain amount of metal or (afterwards) money. [Cf. 
Cuq, Inst. Jwrid, p. 269 n. It is difficult, however, to sec how a statutory 
provision of the kind could apply to contracts not recognised by law. See also 
Girard, pp. 282, 288, and Karlowa, RSm. RO, iL p. 880.] 

^ Literature : Leist, Mancipation und BiffmthujnatradUion, Jena, 1865 ; Jhe- 
ring, Oeist cL r, H, vol. ii. § 46 ; Bechmann, Otachichte des Kaufs in rom. Hecht 
(Erlangeu, 1876), pp. 47-299 ; Voigt, XII Tafeln, voL i. § 22, vol. ii. §§ 84-88. 

« Gai. L 119. ' [See mpra, p. 68, n. 12.] 

^ See this more fully explained in § 13, and the justification of the conjecture 
in note 17 to that section. 
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paved the way for the greater change that resulted from 
the introductioii by the decemviis of coined money. From 
that moment weighing became unnecessary. The price was 
counted out before the ceremony, or sometimes left to be 
done afterwards; and though, in that spirit of conservatism 
that was so marked in the adhesion to time-honoured forms 
after their raison cdStre was gone, the scale-bearer and the scales 
were still retained as indispensable elements of the mancipation, 
yet the latter were simply touched by the purchaser with a 
single coin, in order that he might be able to recite the old 
formula — " I say that this slave is mine in quiritary right, and 
that by purchase with these scales and this bit of copper." 
And that one coin, says Grains, was then handed by the trans- 
feree to the transferrer, as if it were in fact the price of the 
purchase {guasi pretii loco). Thus transformed, the mancipa- 
tion was undoubtedly nothing more than an imaginary sale ; 
for the real price might have been paid weeks or months 
before, or might not be paid until weeks or months afterwards. 
The actual sale might be, and probably usually was, contem- 
poraneous; but the mancipation itself had become nothing 
more than a conveyance, and in this form it continued down 
to the end of the third century of the empire to be the appro- 
priate mode of transfer of a res mancipi, or at least of conferring 
on the transferee of such a thing a complete legal title (dominium 
ex jure Quiritium). After that, however, it seems gradually to 
have gone into disuse, being inapplicable to lands out of Italy 
that did not enjoy the privilege known as jus Itaiicum ; • and 
long before the time of Justinian it had entirely disappeared.^^ 
The effects of a mancipation, provided the price had been 
paid or security given for it,^* were that the property passed 
instantly to the purchaser, and that the transferrer was held to 

» Gai. ii. 15. See § 52, note 4. 

^ The latest mention of it as a still sabsisting institution is in an enactment 
of the year 856 {TheocL Cod. viii. 12, 7). 

^^ What sort of security the Tables required we are not informed. We know 
from Gellius (zvi. 10, 8) that there was a provision in them about sureties who 
got the name of vades; that may liave dealt with the matter. See Yoigt, 
''Ueber das Yadimonium," in Abhandl, d, phiL-hist. Classe d. K&nigL Sdchs. 
OeselUch, d, Wisaensch, vol. viiL p. 299 tq. According to him, if the vades 
failed to pay the prices for which they had become sureties, they might be con- 
vened in an "actio vadimonii deserti." See also his XII Tafeln^ vol. ii. p. 490. 

9 
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warrant the transferee against eviction from the moment the 
price was received In the absence of either payment or 
sureties for it, the title still remained with the vendor ; so 
that it was in his power, by means of a real action, to get back 
what had been mancipated, even though it had passed into the 
possession of the vendee. With the change from weighed 
metal to coined money, payment of the price or sureties for it 
also became a condition of the vendor's liability to the vendee 
in the event of eviction.^^ This liability is usually sup- 
posed to have arisen ^' ipso jure, that is to say, without any- 
thing expressly said about it ; the acceptance by the transferrer 
of the coin with which the scales had been struck was held 
to have imposed upon him an obligation to maintain the trans- 
feree in possession, under a penalty of double the amount of 
the price, recoverable by the latter by what is usually called 
an actio auctorUatis}^ But this ipso jure obligation did not 
arise when the mancipation was either really or fictitiously 
gratuitous ; really, in the case of donations, etc.,^^ fictitiously, 
when, on purpose to exclude the warranty, the recital of the 
transferee was that the price was a single sesterce.^^ 

That so serious a consequence for the vendor should have 
arisen without anything said by him to bind himself, seems a 
little inconsistent with the general principle of the law of con- 
tractual obligation in the fourth century of Bome, and with 
the importance ascribed by Cicero to the words spoken by a 
contracting party as the test and measure of his liability.^^ 
Referring especially to the position of the transferrer in a 
mancipation, Cicero speaks of him as having obliged himself — 

^ Paul. Sent. ii. 17, §§ 1, 8. 

^' The authorities for this are mostly from Plantos ; thej are collected in 
Voigt, XII Tafdn, vol. ii. p. 190. 

^^ See a paper on '* L'action auctoritatis," by P. F. Girard, in the Nouv, Rev. 
Hist. YoL vii. (1882), p. 180. Latterly it was called "actio pro evictione." 

" Examples in Leist, Mancipaiion, p. 169. 

^> It appears from an iriMrvmentum fiduciiie, disooyered in Spain in 1867 
(Brans, p. 200), that this practice most have been common in the early empire ; 
for the creditor bargains that in selling by mancipation any of the lands or slaves 
included in his mortgage he should not be bound to do so for more than a single 
sesterce, ue, he should not be held to warrant them to a purchaser. The single 
sesterce (silver) was quite distinct from the ravduseutum^ which was of copper. 
[Mancipation donatumis catua was also aesteriio nummo uno ; see Earlowa, ^m, 
m, u. 877.] " Cic Dt Off. iii. 16, § 65. 
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qui se nexu ohligavit ; ^^ and this, it has been said, suggests 
something more on his part than the simple acceptance of the 
rauduscvlwrn. It has also been a matter of observation that a 
man transferring a res mancipi by surrender in court (in jv/re 
€€8sio) incurred no such obligation ; ^^ an immunity usually (but 
wrongly) ascribed to the fact that he said nothing that could 
even be construed into warranty. Two theories ^ have been 
propounded to obviate the difficulty. According to one,*^ the 
warranty was express, and was therefore obligatory under the 
provision of the XII Tables that what was publicly declared 
by word of mouth in the course of a mancipation should be 
held as law.^ If so, the liability could have been avoided by 
omitting any such declaration ; whereas a variety of passages 
in the lay writers prove that onerous mancipation without 
warranty was a thing unknown.** The other theory is that 
the liability did arise ipso jv/re ; not, however, in consequence 
of the words spoken by the transferee, or of the ravdv^culvm, 
or coin accepted by the transferrer, but because of words 
spoken by the latter, which were substantially an echo of those 
spoken by the former. This is Voigt's view,** quite novel, and 
somewhat specious. He stands upon the broad ground that it 
is inconsistent with the supremacy of the word spoken, and 
the fruitlessness of the unexpressed volwrvtas in the fourth and 
fifth centuries of Home, to suppose either that property could 
pass &om A to B simply because B said so without contradic- 
tion from A, or that A could be laid under obligation to 
warrant the possession to B without a syllable spoken by him. 

«» Cic iVo Mur. 2, § 3. 

^ Voigt, XII Tafdnf yol. U. p. 189, note 2. The reason was that it was not 
the cedent, but the magistrate by his decree {addictio), that gave the thing to the 
cessionary. 

^ A third view is that of Jhering {Oeistf yoL ii p. 528, note 716), — that the 
adio auctorUatis was reaUy an action of theft, on the ground that the vendor had 
swindled the yendee out of his money. But it is refuted by the fact that the 
duplum was exigible eyen though the vendor had manifestly acted in perfect good 
faith. [Jhering has further explained his view in his edition of 1883, p. 546, 
note 728.] 

^ See Eck, Die Ferpfliehtung des Verh&ufen swr Oeto&hrung d, EigaUhvms 
(Halle, 1874), p. 2. With him concur Rudorff and Karlowa as quoted by him. 

^ ''Cum nexum fadet mancipiumque, uti lingua nuncupassit ita jus esto" 
(Fest. y. Nurtcapatat Bnms, p. 275). ** See note 18. 

«• Voigt, XIITafeln, vol. L p. 217, vol. ii. p. 187. 
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He contends that there must have been a declaration by the 
vendor, following that of the vendee, — " I say that the slave 
is thine in quiritary right, acquired by thee by purchase with 
those copper scales and this copper coin '' ; and that the vendor 
as well as the vendee appealed to the witnesses for their testi- 
mony. An appeal to the witnesses was certainly made in some 
cases by the vendor ; for that was the position held by the 
testator in a testament-mancipation, and both Gaius and Ulpian 
narrate his nuncupatory declaration and request for testi- 
mony.^ An " aio tuum esse," etc., however, is vouched by no 
authority, either lay or professional Yet it is quite con- 
ceivable ; for though aio ordinarily introduced an averment of 
the existence of a right in the person of the speaker, yet it 
seems to be generally admitted that it was used by the 
defendant in a leffis actio sacramenti in personam when expressly 
admitting the plaintiff's claim.^ 

The right of a vendee to sue an actio auctoritatis arose only 
when eviction resulted from a decree in a regular judicial pro- 
cess at the instance of a third party disputing his title ; and 
was conditional on his having done all that was necessary on 
his part to bring his vendor (oMctor) into the field to defend 
his own interests (§ 34, n. 10). And the duration of the 
auctoritas was limited by statute to two years in the case of 
lands and houses, one year in that of other things.*^ As pos- 
session for those periods was sufficient to cure any defect in 
the vendee's title, it was but reasonable that with their expiry 
the vendor's liability on his warranty should be at an end. 

By the provision of the Twelve Tables in reference to the 
verba nuncupata that accompanied a mancipation,^ its import- 
ance was immensely increased; for any sort of qualification 
germane to the transaction might be superinduced upon it> 
and the range, of its application thus greatly extended. Such 

^ Gai. iL 104 ; Ulp. xx, 9. It to some extent supports Voigt's view that 
Justinian (Tnst, ii 10, 1, 2) speaks of a testament per aes et libram as made 
emancipationef i,e, by an act of the testator's putting his estate out of his 
manus, [Of. Buckler, CorUrad in Jtoman Law, p. 73.] 

* On the authority of the note in Valer. Prob. § 4, No. 8 {Colleet, libror. Jur, 
Antefiist. vol. ii p. 144), — Q.N.Q.A.N.Q.N. =:*'Quando neque ais neque negas.'" 
[See Ferrini in Archiv. Oiurid. zzzviii. 166.] 

" Cic. Pro Caec. 19, § 54 ; Top, 4, § 23. « See supra, note 22. 
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qnalifications were spoken of as leges mandpii^ — self-imposed 
terms, conditions, or qualifications of the conveyance, which, 
as integral parts of the transaction per aes et libram, partook of 
its binding character and were law between the parties. The 
matter of oral declaration might be the acreage of lands, their 
freedom from burdens or right to easements, reservation of 
a usufruct, limitation of their mode of use, undertaking to 
reconvey on a certain event, or what not ; the result was just 
so many obligations created per aes et libram, whose contraven- 
tion or denial was punished with a twofold penalty.*^ But 
the words spoken in the hearing of the witnesses were the 
beginning and the end of the liability; it was enough that 
they were literally complied with, however much the other 
party might be injured by something inconsistent with their 
spirit, or which he had not taken the precaution to require 
should be made matter of declaration. What had not been 
clothed in words could not be enforced a& et lex rnancipii* 
What had been intended could not be inquired into ; the rule 
was — "according as a man has spoken, so shall be law"; 
interpretative equity had no place as yet in the jvs civile, 
unless, perhaps, in the case of a lex fidAuAae. 

Among the declarations, restrictions, limitations, burdens, 
conditions, and so forth {dicta et promissa) that might be incor- 
porated with a mancipation as leges Tnandpii,^^ and which 
imposed obligations sometimes on one party, sometimes on the 
other, none was more important, and from some points of view 
remarkable, than this so-called lex fiduciae, or often, for brevity's 
sake, simply fidwAa!^ It was introduced when it was the 

» See § 7, note 8. 

^ Cic. Dt Off, iii. 16, § 65. [This, however, is a controyerted point. Some 
writers hold that the only penal actions resolting from a mancipation were the 
cutio auetcritatis and actio de modo agri. For an explanation of the language of 
Cicero see Girard, Droit roman, p. 560, note 5 ; cf. Lenel, 3iiet, Perp. 153.] 

*^ See illustrations of a great variety of them in Voigt, XII Ta/eln, voL ii. 
pp. 149-165. Several of them, however, are of questionable authority. 

^ The subject of Jiducia has latterly been much discussed in connection with 
the Spanish maneipatio Jiducuu causa, referred to iii note 16. See Gide, in Reo. 
de UgiOaL vol. L (1870), p. 74 sq. ; Degenkolb, in Z. /. RQ. vol. ix. (1870), 
pp. 117 sq,, 407 9q. ; Kruger, KriL Versuchc im rdm, RechU (Berlin, 1870), 
pp. 41-58 ; Rndorff, in Z. /. RG, vol. xL (1873), pp. 52 aq. ; [Oertmann, Die 
Fiducia im r&m, Privatrecht, Berlin, 1890 ; Cuq, p. 641 s^.]. 
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intention of parties that the mancipatoiy transference, although 
in form absolute, should in reality be only provisional; the 
transferee was therefore bound by its terms to reconvey either 
to the transferrer or to a third party, or to manumit a slave he 
had received, or to denude himself of the thing in any other 
way that might be embodied in the engagement According 
to some jurists, such a qualification of the vendee's right might 
be introduced as an ordinary lex marwipii, without any fiduciary 
words ; in that case the obligation was stricti juris^ and the 
vendee, if he failed to comply, was inevitably condemned in 
the twofold penalty which followed breach of the verba nun- 
cupates But it was usually deemed expedient — although the 
practice can hardly have been introduced until considerably 
later than the XII Tables — to free alike the right of the 
vendor and the obligation of the vendee from the hard-and-fast 
lines of the jvs stridum, and subordinate them to the principles 
of bona fides. This was done by importing fiduciary words 
into the mancipatory formula, — "Hunc ego hominem fidei 
fiduciae causa ex jure Quiritium meum esse aio," — " I say that 
this slave is mine in quiritary right, committed to my honour, 
for a fiduciary purpose, and that he is mine by purchase for a 
single sesterce,^ with this copper and these scales, in order 
that I may remancipate him to you," or what not, according to 
the nature of the transaction.^ 

Gcdus ^ speaks of fidtwia contracted either with a Mend 

h\ Ol k>^ "As the aesteroe was first coined in 485, the formula most haye been some- 

what different before then ; but we know it only from the [aboTe-mentioned] 
Spanish inscription, which was of the early empire. May not the Jidi fiduciae 
(which occur in it) have been one single word, likejuri^urandif [On the Pom- 
peian inscription found in 1887, illustrating fidttda, see £ck, Z. d. Sav. Sli/l. ix. 
p. 60 aq.] 

^ Jhering (Cfei^y toL ii. p. 515) holds that the fiducia was not embodied in 
the nuTieupatio of the mancipation, but was a subsequent agreement in which 
fides was pledged, and which therefore gave rise only to a bonae fidei action. 
The strongest reason against regarding it sa Alex mancipii is that it might be 
an adjunct of a transfer by surrender in court (in jure ce$sio), as well as of a 
mancipation (GaL ii. 59) ; but that only amounts to this, — that it might take 
the form of a lex injure Gestionis as well as of a ^ mancipii. The truth appears 
to be that in course of time it became the practice to follow up the mancipation 
and its fiduciary clause with a separate agreement setting forth details. [But 
can one speak of a ^ in jure cessianisf The XII Tables mention only nexum 
and fnancipium in connection with verba nuneupata, Jhering's view is now 
generally accepted.] ^ Gai. iL 60. 
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or with a creditor: with a friend, for safe custody of the 
thing transferred to him daring the absence of the transferrer ; 
with a creditor, for the purpose of giving him security for a 
debt incurred or contemplated, and which might be coupled 
with special agreements defining his powers of dealing with it 
He mentions also in another place ^^ that, in emancipating his 
child, a paterfamilias, if he desired to be his tutor and have 
the right of succession to him on his death, usually bargained 
fiduciarily with the transferee for remancipation, so that he 
(the father) should become the child's manumitter from the 
state of free bondage in which for the moment he was placed. 
This case, however, as well as that of the fiduciary coemption 
devised by the jurists of the sixth century,*^ was by no means 
of the same importance as those with friends and creditors just 
referred to. In them the transferee was vested with the legal 
right of property in the thing transferred to him, and in law 
entitled to deal with it as owner, in so far as not restrained by 
special agreements; but at the same time he was a trustee 
(fidiLciarivs), bound so to deal with it as not unduly to pre- 
judice the interests of the transferrer. The latter had for his 
protection an action (a. fidudae) which differed from that for 
enforcement of an ordinary lex mancipii in this very important 
respect, — that it proceeded, not upon inflexible rules of law, 
but on considerations of what was reasonable and fair in view 
of the whole circumstances of the case — uti inter bonos bene 
agier oportet^ With this action a considerable latitude was 
given to the judge. True, if the fiduciarius deliberately failed 
to reconvey when it was his duty to do so, or had by his 
fraudulent actings rendered reconveyance impossible, he not 

" Gai. i. 182, 188 (which are defective in the Verona MS.)> oompared with 
Oaii Epit. i. 6, 8, and Just. Inst, iii. 2, 8. 

^ To enable a woman sui Juris to substitute for her legal tutors others of her 
own, selection who were bound to do her bidding, or to enable her to make a 
testament, or to enable her to get rid of the sacra {ir^fra, p. 170) that had devolved 
on her along with an inheritance. See Cic. Pro Mur, 12, § 27 ; GaL i. §§ 114, 
115. See also swpra, § 11, note 7. 

» Cic. De Off, iu. 15, § 61 ; 17, § 70 ; Top. 17, § 66. [The actio fidudae 
based on t\i% podium fiduciae might be, it is thought, either in ins or in /actum 
eoTuxpta, See Lenel, E. F. p. 288. According to Cuq the fid'wda was originally 
enforced by an arWHum and ultimately by a hoMiA fidei action iJ.wA, Jurid. 
p. 645)]. 
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only was condemned in the usual double penalty,^ but became 
infamous on account of the breach of his expressly and publicly 
pledged faith.^ If, on the other hand, his inability to re- 
convey was attributable to no fault of his, he was entitled to 
judgment in his favour ; while there might be anything inter- 
mediate between double condemnation and full acquittal accord- 
ing to the view taken by the judge of the circumstances as a 
whole. 

Another advantage of the fduda was this, — that as the 
radical right still remained in him who had given the object 
of it in mancipation, he could reacquire the legal title without 
reconveyance by continuing in possession for a year;^^ the 
usucapion in that case was called usureceptio, and one year's 
possession instead of two held sufficient even for immovables, 
upon the pretext that what was usucapted was a Jiducia, and 
therefore included amongst the " other things " of the Twelve 
Tables.^^ This one year's usureception was competent at all 
times where the fiduciary mancipation had been to a friend, 
and probably was the ordinary method of extinguishing the 
fiduciary right. Where, however, the mancipation had been to 
a creditor in security of his claim, there was this qualification, — 
that while the usureception might proceed on any cau>sa posses- 
sionis after the debt secured had been paid, it was competent 
before payment only when the debtor's possession was not 
directly derived from the creditor either by lease or precatory 
grant during pleasure ; in either of those cases, according to 
the general principles of possession, he was holding for the 
creditor rather than himself.^ 

** PauL {SenL, ii. 12, § 11) says that under the XII Tables there was an o/ctio 
in duplum in the case of deposit. As deposit, as an independent contract, was 
unknown until long after the Tables, PauL*s words possibly refer to the fduda 
cum amieo deponti causa ; although it is also probable that breach of trust by a 
depositaiy, when no mancipation had intervened, was treated as theft, and visited 
with the same twofold penalty. [The action under the XII Tables is probably to 
be regarded as delictual and not contractual.] 

^ Cic. Fro Caec 3, § 7. *> Gai iL 69. 

^ " Lex XII tabulanun soli quidem res biennio usucapi jussit, oeteras res 
yero anno " (Gai ii. 54). It was on the same somewhat sophistical construction of 
the law that usucapio pro herede (infra^ p. 170) was held to be completed in a 
year, even though the bulk of the hereditaiy estate might consist of immoyablea 
{res iolt). « Gal ii 60. 
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It is very generally, if not universally, maintained that 
mancipation was not only inappropriate but inapplicable to res 
nee mancipi, — ^that mancipation of a thing of this sort was in- 
efiectual as a conveyance. There does not seem to be any 
distinct authority for such a statement^ In the ordinary case 
parties would rarely dream of resorting to so cumbrous a pro- 
cedure if nothing was to be gained by it ; but it is conceivable 
that it might be employed for some ulterior purpose, such as 
getting the benefit ot a, lex Tnancipii or a fduday whose efficacy 
depended on the transaction per aes et libram to which it was 
annexed.^ If tradition actually accompanied the mancipation 
of a movable res nee mancipi, then it is difficult to conceive 
that the superinduction of the civil ceremonial could deprive 
it of its power to pass the property of the thing delivered. 
That surrender in court (in jure cessio), adjudication, and 
usucapion appUed both to mancipables and non-mancipables is 
indisputable. 

Surrender in court,*® which was apparently of later intro- 
duction than mancipation,*^ was simply a rei mndicatio (or 
action to have a right of property declared) arrested in its 
initial stage (p. 180). The parties, cedent and cessionary, 
having previously arranged the terms of transfer, — sale, ex- 
change, donation, or what hot, — appeared before the magistrate ; 

^ A passage in the Vatican Fragments (No. 318) — an enactment of Diocle- 
tian's — ^nins : "Donatio praedii . . . traditione atqne mancipatione perficitor ; 
ejus yero, qnod nee mancipi est, traditione sola." But the two last words do not 
mean that donation of a non-mancipable could be perfected only by tradition ; 
they are to be read — "is perfect by tradition alone," i.e. without the necessity 
of mancipation. 

^ There is no express mention of such a thing in the texts ; but as only 
movables could be objects of deposit, and most were nee mancipi, one would 
think that they must have figured in the " fiducia cum amico depositi causa " of 
which Gains speaks, before deposit had been recognised as an independent real 
contract imposing obligations upon a depositary apart from any mancipation. 
[This theoiy can hardly be supported. Ilea mancipi means things capable of 
mancipation (ntpra, p. 61), and Qaius professes to define them alL The language 
also of Ulpian (xix. 9) in expressly stating that in jure cessio was applicable to 
res nee ma/ndpi militates against the theory.] 

« Jhering, QdM, vol iL § 46 ; Voigt, XII Tafdn, vol. ii § 83. 

^ But earlier than the XII Tables, because confirmed by them (Paul, in Vai, 
Frag» No. 50). [On the relative antiquity of m/mcipaUo and eessio in jure, see 
Carle, Origimif p. 498 ; H. Kriiger, GesehitJUie d, cap. dem. pp. 118, 124. See also 
generally Cuq, InsL Jurid» p. 441 sg.] 
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the cessionary, taking the position of plaintiff, declared the 
thing his in quiritaiy right; the cedent, as defendant, was 
asked what he had to say in answer ; and, jon his admission 
or silence, the magistrate at once pronoimced a decree 
(addidio),^ which completed the transfer, but might be subject 
to a condition or other limitation, or even to a fiduciary reserva- 
tion.^ It was probably more resorted to for the constitution 
of servitudes, both real and personal, and transfer of such 
rights as patria potestas, tutory-at-Iaw of a woman, or an in- 
heritance that had already vested,^ than for conveyance of 
property. For it was not only inconvenient, inasmuch as it 
required the parties to appear before the supreme magistrate in 
Bome, and could not be carried through by a slave on his 
owner's behalf (as mancipation might), but it had these serious 
disadvantages, — that it did not ipso jure imply any warranty 
of title by the cedent, or afford the cessionary any action 
against him in the event of eviction. The reason was that in 
form the right of the cessionary flowed &om the magisterial 
decree, — " Since you say the thing is yours, and the cedent 
does not say it is his, I declare it yours," — and not from any 
act or word of the cedent's, who was passive in the matter." 

Adjudication was the decree of a judge in a divisory 
action, such as one for partition of inheritance amongst co- 
heirs; it conferred upon each of them a separate and inde- 
pendent right in a psui; of what as a whole had previously 
been joint property.^^ 

Usucapion,^ regulated by the XII Tables, but not im- 
probably recognised previously in a vague and uncertain way, 

« Gai. ii. 22, 24 ; Ulp. Frag. xiv. 9, 10. 

<» Gai. ii. 69 ; Paul, in Fat. Frag. No. 50. [See supra, p. 134, n. 34.] 

"^ None of these could be transferred by mancipation, as manifestly they 
could not by tradition. [It was to an unentered agnatic inheritance that cession 
in Court strictly applied ; see Gai. ii. 35-87.] 

^ [The cesaio injure bears some resemblance to the old English mode of con- 
veyancing by the fictitious suits of fine and recovexy. See Blaokstone, Commen* 
taries (8th ed.), ii. pp. 852, 857.] 

» Ulp. Frag. xix. 16. 

" Literature : Stintzing, Daa fVesen von bona fides und titulus in d. rffm. 
UsucapUmaiUhre, Heidelberg, 1852 ; Schirmer, Die Orvmdidee d. Usucapion im 
r&m, JRecht, Berlin, 1855 ; Pemice, Lctbeo, vol. iL p. 152 sq. ; Yoigt, XII Ta/ein^ 
vol. ii § 91 ; Esmein, "Sur Thistoire de I'usucapion," in the Nouv. Rev. Hist. 
etc. ToL iz. (1885), p. 261 sq. ; [also Esmein, Milanges, p. 171 sq,]. 
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converted uninterrupted possession (usics) into quiritary property 
by efflux of time. The provision in the Tables was to this 
effect — " usus auctoritas fundi biennium esto, ceterarum rerum 
annuus esto'* ^ The relation in which the words tmis and 
auctoritas stand to each other has been a subject of much dis- 
cussion; the prevailing opinion amongst modern civilians is 
that the first alone refers to usucapion and the second to the 
warranty of title incumbent on the vendor in a mancipation, 
and that both were limited to two years in the case of lands 
(and, by extensive interpretation, houses), and to one year in 
the case of anything else.** In the later jurisprudence the 
possession — " use " was the technical term in the earlier law — 
required to be based on a sufficient title, and the possessor to 
be in good faith.*^ But the decemviral code, as is now gener- 
ally admitted, contained no such requirements ; any citizen *^ 
occupying immovables or holding movables as his own, pro- 
vided they were usucaptible '^ and that he had not taken them 
thefbuously,*® acquired a quiritary right in two years or one as 
the case might be merely on the strength of his possession. 
Originally, therefore, it was simply the conversion of de faeto 
possession, no matter how acquired, so long as not by theft, 
into legal ownership, when prolonged for the statutory period, 
— too often the maintenance of might at the cost of right. 

" ac Tap. 4, § 28 ; iVo Caec 19, § 64 ; Gai. u. §§ 42, 64, 204. 

^ [For interpretations of this fragment, see Cuq, Inst, Jurid, p. 249 note 1. 
Jhering, VorgeachicfUe d. Indoeurop. p. 186, suggests that houses {(vedes) may 
not haye been intended by the decemviral code to be treated as immovables, being 
made of wood and as such capable of removal.] 

" Just Inst, ii. 6, pr. 

^ Usucapion was peculiar to citizens — "jus proprium est Romanorum" (Gai. 
iL 66). The provision in the XII Tables, " Adversus hostem aetema auctoritas " 
(Cic De Off. i. 12, § 87)» which has been the subject of a somewhat voluminous 
literature, is sometimes adduced as proof of statutory declaration to the same e£fect. 

" What belonged to the state or to religion was of course excluded from 
usucapion ; so were the res mandpi of a woman in tutelage of her agnates or 
patron, if alienated by her without their authority (Gai. ii. 47), the five feet of 
free space between two properties (Cic. De Leg, i. 21, § 66), and a few other 
things. [The language of Gains, ii. 69, as to usureception seems adverse to the 
view that res nee mancipi might be usucapted under the XII Tables ; see supra, 
p. 186. On the application of the rule that res mancipi of a female under tutory 
could not be usucapted, if alienated without the authority of her tutors, see 
Esmein, MUcmges, pp. 82, 83 ; and cf. Yoigt, XII Tafeln, ii. p. 237 n.] 

» GaL ii. 45. 
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But in time it came to be regarded rather as a remedy for 
some defect of title, arising either from irregularity of convey- 
ance or incapacity of the party from whom a transfer had been 
taken ; and with the progress of jurisprudence developed into 
the carefully regulated positive prescription which has found a 
place in every modem systenL 

The Twelve Tables contained a variety of provisions regu- 
lating the relations between conterminous proprietors,^ and 
imposed penalties of considerable severity for offences against 
property. For example, any one intentionally setting fire to 
another man's house, or to straw or such-like in its immediate 
vicinity, was to be flogged or burned at the stake.*^ The 
malicious driving of cattle by night to graze upon another 
man's young com was punished with hanging of the offender 
and forfeiture of his goods to Ceres.®^ Bewitching another 
person's hanging fruit, or spiriting away a crop from his fields, 
was also punished with death.^ Cutting a tree belonging to 
another entailed a penalty of twenty-five asses^ — the same as 
was imposed for an affi*ont offered to a freeman, or an assault 
upon him that did not end in breaking bones.^ The culpable 
killing or hurting of a slave or four-footed animal gave its 
owner a right to claim amends, but it does .not appear in what 
form.^ Theft was envisaged from a great many points of 
view. If a thief was caught plying his vocation by night, he 
might be slain on the spot ; it was not lawful, however, to kill 
him by day, unless he used arms in resisting apprehension, 
(which was always the act of private parties, there being as 
yet no city watch or police establishment).*^ A thief taken in 

^ See fragments 1-10 in the seventh table of the arrangement in Brans, p. 
24. [Cf. Cuq, InsL Jurid. p. 867 ; infra, p. 438.] 

« Gai. lib. 4 ad XII Tab, in Dig, xlvii. 9, 9. « Plin. H.N, xviii 8, 12. 

« Sen. Nat. Qtuiest, iv. 7, 8 ; Plin. ff.N. xxviii. 2, 17 ; Serv. in Verg, Ed. 
yiii 99 ; Aug. De Oiv, Dei, yiii. 19. The penalty was probably death by burn- 
ing ; at least that was the punishment of sorcerers in the classical jurisprudence 
(Paul. SeTU, V. 23, § 17). See Voigt, XII Tafcln, voL ii p. 800. 

« Plin. H,N, xvii 1, 7. « Gai. Ui. 228. 

" [See frag. 5 in the 8th Table in Appendix, p. 489.] 

^ [There were similar provisions in Judaic law (Exodus xxii. 2, 8), and in 
other early codes. See Eovalewsky, Coviume eowtemporainty p. 250 ; Dareste, 
Journal des Savants, Feb. 1881. On the requirement of ploratiOf see Pemioe, 
LdbeOy ii. 28.] 
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the act {fwr manifestus), if he was a freeman, was scourged 
and given over by the magistrate (addidus) to the person 
whose goods he had stolen ; if a slave, he was flogged and 
thrown from the Tarpeian rock. A thief who was not taken 
at the time suffered only a pecuniary penalty, — twofold the 
value of the stolen goods. Very remarkable provisions were 
made to prevent third parties receiving and concealing stolen 
property. Thus the occupant of a house in which it was 
alleged that stolen property was concealed was bound to sub- 
mit to a search for it, on pain of being held guilty of what was 
called furtum prohibitum, and punished as if he were a 
manifest thief; but the searcher was required to go through 
the house with nothing on him but a cloth round his loins, 
and carrying a platter in his hands, obviously to exclude all 
suspicion of foul play.^ If the result of the search was the 
discovery of the stolen property (furtum linteo et lance cati- 
eeptum), the occupant was Uable to the owner in threefold its 
value, however innocent and ignorant he might have been of 
its presence within his premises ; but he had relief against the 
person who had smuggled it into his house by what was called 
an actio fwrti oblatiJ^ The a^ctio de rationibtis distrahendis 
against a tutor who had embezzled property of his ward's was 
just a variety of the actio furti. So originally was the actio 
de tigru) juncto, — an action competent to the owner of building 
materials against him who had theftuously incorporated them 
in his housa Their owner's property in them was suspended 
during their incorporation ; he was not allowed to insist on 
their removal, for the public interest was of greater moment 
than his ; but he was entitled by this action to double their 
value, and when the house came down he might again re- 
vindicate them.^® 

^ [Supra, p. 95 ; and frag. 15 in the 8th Table, Appendix, p. 440.] 
^ All those Tarietiea of theft and adiones furti are described by Gains (iii. 
188-198), but not without some confusion. Kriiger, in an article in the Z. d, 
Sofo. Stift, voL V. (1884), R, A. p. 219 sq,, has given a somewhat different 
explanation of them. See also Oulli in the Arch, Giurid, vol. xxxiii. (1884), 
p. 107 sq, [On theft generally, see Cuq, Inst. Jurid. pp. 340-346 ; Voigt, Esm. 
RG, p. 41. There seems also to hare been a special action against one who by 
material counsel or assistance {ope eonsilio) aided and abetted the thief — Voigt, 
XII Ta/eln, ii. 678 ; Lenel, Edict, Ferpet. p. 260.] 

70 Gai in Dig, xli. 1, 7, § 10 ; Ulp. in Dig. xlvii. 3, 1, § 1. The later law 
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The abstract conception of a real right in (or over) the 
property of another person (what was called jvs in re aliena) 
is not to be looked for at so early a period in the history of 
the law as that now under consideration. The rural servi- 
tudes of way and water were no doubt very early recognised ; 
for they ranked as res mancipi, and the Twelve Tables con- 
tained various regulations in reference to the former. Usufruct, 
too, was probably not unknown ; but the urban praedial servi- 
tudes bear the impress of a somewhat later jurisprudence.^ 
Emphyteutic and superficial rights were of still later origin. 
Pignorate and hypothecary rights were equally unknown as 
rights protected by action at the time now being dealt witL^ 
Between private parties, the only thing legally recognised of 
the nature of a real security was the fidv^dii already described. 
Approaching more nearly to the modem idea of a mortgage 
was the security praedibus praediisque required by the state 
from those indebted to it in assurance of their obligations. 
Here there was the double guarantee of sureties {praedes) and 
mortgaged lands of theirs (praedia suibsignata) ; but how they 
were dealt with when the debtor made default is by no means 
clear.^ 

Section 31. — Nexum and the Law of Obligation 

The jurists of the classical period attributed obligation 
either to contract, delict, or miscellaneous causes (variae 
causarum figwrae) ; and those arising from contract fill a place 
in the later jurisprudence vastly greater than those arising 

did not allow eventual vindication if there had been no iruila fides in the appro- 
priation, and the double value had already been paid. [See Ozyhlarz, in GruiihtU^s 
Zeitsehrift, 1894, pp. 85-106.] 

^ [Ajnong urban servitudes that of Cloaca seems to have been the first to be 
admitted. On servitudes generaUy, see Cuq, pp. 270-75. He maintains that 
personal servitudes were not known before the end of the sixth century, and that 
praedial servitudes were originaUy treated not isjura but as corporeal things.] 

^ Hypothecary rights were certainly unknown untU near the end of the 
republic. But Festus (v. NdTicUor, Bruns, p. 274) speaks of a provision in the 
Cassian League between Rome and the Latin states of the year 262 u.c. — "Si 
quid pignoris nasdscitur, sibi habeto " — which makes it difficult to believe that 
ihe Romans were altogether unacquainted with de facto impignoration of 
movables. 

^ For note of the literature on the subject, see Baron, Oesch, cLr, R vol i. 
p. 169. 
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from delict In the Twelve Tables it is very dififerent. In 
them delicts are much more prominent than contracts, — 
wrongs entitling the sufferer to demand the imposition of 
penalties upon the wrong-doer, that in most cases Qovered 
both reparation and punishment. The disproportion in the 
formulated provisions in reference to the two sources of obliga- 
tion, however, is not surprising. For, first of all, the purpose 
of the decemviral code was to remove uncertainties and leave 
as little as possible to the arbitrariness of the magistrates. 
In nothing was there more scope for it than in the imposition 
of penalties ; and as different offences required to be differently 
treated, the provisions in reference to them were necessarily 
multiplied. In the next place, the intercourse that evokes 
contract was as yet very limited. Agriculture was the occupa- 
tion of the great majority; trade and commerce were more 
backward than in the later years of the regal period ; coined 
money was just beginning to be used as a circulating medium. 
Lastly, the safeguards of engagement lay to a great extent in 
the sworn oath or the plighted faith ; of which the law indeed 
did not yet take cognisance, but which found a protection 
quite as potent in the religious and moral sentiments that had 
80 firm a hold of the people. 

It was a principle of the law of Bome through the whole 
of its history, though in course of time subject to an increas- 
ing number of exceptions, that mere agreement between two 
persons did not give him in whose favour it was conceived a 
right to demand its enforcement. To entitle a man to claim 
the intervention of the civil tribunals to compel implement of 
an engagement undertaken by another, it was necessary either 
that it should be clothed in some form of law prescribed or 
recognised, or that it should be accompanied or followed by 
some relative act which rendered it something more than a 
mere interchange of consent Under the jurisprudence of the 
XII Tables the formalities reqtiired to elevate an agreement 
to the rank of contract and make it civilly obligatory some- 
times combined ceremonial act and words of style, sometimes 
did not go beyond words of style, but in all cases before 
witnesses. Dotis didio^ the undertaking of a parent to pro- 
vide a dowry with his daughter whom he was giving in 



144 THE JUS CIVILE pakt ii 

marriage, and vadimonium, the guarantee of a surety for the 
due fulfibnent of the undertaking either of a party to a con- 
tract or a party to a litigation, probably required nothing 
more than words of style before persons who could if neces- 
sary bear witness to them ; whereas an engagement incident 
to a mancipation, or an undertaking to repay borrowed money, 
required in addition a ceremony with the copper and the 
scales. The historical reason for the employment of the 
scales has already been explained. They became as time 
progressed mere matter of form or ceremonial ; but originally 
they were matter of substanca In early days neither sale 
nor loan was possible without them; for both the price in 
the one case, and the copper that was being lent in the other, 
had to be weighed. It was the spirit of conservatism, so 
manifest in all departments of the law, that induced their 
retention as formalities after they had ceased to be of moment 
substantially; had they had no practical significance in the 
first instance, it is not likely they would ever have been 
resorted to. There were many formal observances in Boman 
law that seemed to have not much bearing upon the proceed- 
ing of which they formed part ; but there was hardly one of 
them that had not its historical explanation. They were often 
retained, more or less modified, simply because they had been 
always associated with some particular transaction, and some- 
times long after they had ceased to be of any substantial 
significance ; but it was not the practice to introduce merely 
for the sake of form a ceremonial that at the time of its intro- 
duction had no utilitarian value. If all that was wanted was 
deliberation in contracting, certainty as to the nature and 
terms of the contract, publicity and trustworthy testimony, 
words of style, spoken in presence of witnesses, as in the 
vadimonium and dotis dictio, were sufficient for the purpose. 

The opinion is very generally entertained that the only 
proper contracts recognised by the XII Tables were those 
annexed to a mancipation or surrender in court and embodied 
in a lex Tnarmpii or in jure cessionis,^ and the nexum,^ the 

^ [Supra, p. 134, note 34.] 

^ The literature on the subject of the nexttm is very abundant, and ihe views 
taken of it very discordant.' Danz (Gesch, d. r. JR. vol. iii § 146) gives a list 
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vadimanium, and the dotis dictio. Some reckon amongst them 
the verbal contract by stipulation, which in time came to be 
the most important and inclusive form of contract known to 
the law; but it is impossible to discover even the most 
remote allusion to it in any extant fragment of the Tables, 
and the better opinion seems to be that it was of later intro- 
duction. 

The condition of the Tiexi (as debtors who had been bound 
by nexal contract were called) during the first two centuries 
of the republic, and the commotions to which their grievances 
again and again gave rise, have been alluded to in a previous 
section (§ 20). Although much has been written on the sub- 
ject, opinions differ not a little as to who exactly those nexi 
were, how they became so, and what was their status in law. 
In this, however, there seems to be a general agreement, — 
that the first step towards their reaching the miserable con- 
dition which Livy and Dionysius have so graphically, though 
perhaps not always with strict accuracy, depicted, was a loan 
transaction, real or fictitious,^ which was technically called 
nexum or next datio} The practice of lending per libram was 
doubtless of great antiquity, — indeed the intervention of the 
scales was a necessity when money or what passed for it had 
to be weighed instead of counted; and not improbably old 
custom conceded to a lender who had thus made an advance 
in the presence of witnesses some very summary and stringent 
remedy against a borrower who failed in repayment. How 
Servius subjected it to much the same formalities as he 

of the more important writingB about it, and a r^sumd of the principal theories. 
To his list, which com^s down to 1870, may be added Yainberg, Le nexum . . . 
en droit romain^ Paris, 1874; Brinz, **Der Begriff obligcUio," in GfrUmJiiU*$ 
ZScfvr. vol. i. (1874), p. 11 eq, ; and Voigt, XII Tafehi, vol. i. §§ 63-66. [Add 
Girard, pp. 467-472 ; H. Eriiger, Oesch, d. cap. dem. p. 296 sq,] 

' The opinion is entertained by some writers that, after the introduction of 
coined money, and when touching the scales with a single as took the place 
of the weighing of so many pounds of metal as part of the ceremonial, the 
nexi datio upon pretence of a loan might be, and was, employed to create a 
bond for payment of a definite sum, no matter what the real ground of indebted- 
ness. It is extremely probable. The sale in a mancipation was in many cases 
only simulated, and the payment in nexi liberaUo did not need to be real ; 
argruing from anal(^, therefore, there is no reason why a man may not have 
become nexus as if for borrowed money, when in fact tiie ground of debt was 
something different. * See Appendix, Note G. 

10 
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appointed for mancipation, — the state scales, the ofiScial libri- 
pens, the five witnesses representing the nation, — has been 
shown already (p. 66). With the introduction of a coinage 
the transaction, instead of being per libram simply, became 
one per aes et libram ; the scales were touched with a single 
piece, representing the money which had already been or was 
about to be paid, a formula recited whereby the obligation of 
repayment was imposed on the borrower, and an appeal 
made to the witnesses for their testimony. Unfortunately 
this formula is nowhere preserved. Huschke^ and Giraud,^ 
assuming that the lender was the only speaker, formulate it 
thus, — ''Quod ego tibi mille libras hoc aere aeneaque libra 
nexas dedi, eas tu mihi post annum jure nexi dare damnas 
esto " — " Whereas, with this coin and these copper scales, I 
have given thee a thousand asses, be thou therefore bound jure 
nexi to repay them to me a year hence." ^ The phrase damnas 
esto, like the rest of the formula, is unsupported by any con- 
clusive authority ; but as it was that most frequently employed 
during the republic for imposing, by a public act, liability to 
pay a fixed and definite sum,^ it may not be wide of the mark.^ 

^ Huschke, Ueber das RuM des nexum (Leipeic, 1846), p. 50. 

* Giraud, Des nexij ou de la eondiiion des dibUeurs ehes les JRomains (Paris, 
1847), p. 67. 

^ If the loan was to bear interest, the words cum impendio unciario, or equiva- 
lents, would be incorporated. 

* See Huschke, 1.6. He renders damnas esto (p. 51), ** Du sollst ein zu geben 
Verfluchter sein." There has been much speculation as to the derivation and 
original meaning of the words damnibmy damnare, damnas. See the more 
important suggestions in Toigt, BedetUungswechsely p. 142 sq. 

' Voigt, who holds that the nexi daiio was at once a mode of transferring 
the property of the money or other ponderable from the lender to the borrower, 
and of imposing upon the latter an obligation to repay it, proposes a different 
formula {XII Tafeln, vol. ii p. 483), which has the merit of coming nearer that 
of the nexi Itberatio than Huschke's: '^Haec ego octingenta aeris ex jure 
Qulritium tua esse aio ea l^;e, uti tantundem cum impendio unciario prozimis 
kalendis Martiis recte solvas liberasque aenea libra. Hanc tibi libram primam 
postremam adpendo, lege jure obligatus;" and this he holds to have been 
echoed by the borrower, in accordance with his theory that in every transaction 
per aes et libram there must have been ntmcupalio on both sides. He rejects the 
words damvnoA esto^ because of another theory of his own, — that there was nothing 
peculiar in the obligation created nexo, ue. that it did not impose any immediate 
liability on the borrower which the lender could enforce without judicial inter- 
vention, but that the latter required to proceed against the former in ordinary 
course, by what he calls an actio pecunia.e nuneupata^. 
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What was the effect of this procedure? The question is 
one not easily answered. Brinz has expressed the opinion that 
the creditor was entitled in virtue of the nexma to take his 
debtor into custody at any time when he considered such a 
course necessary for his own protection, even before the 
conventional term of repayment, — that the debtor was in 
bonds, virtually a pledge, from the very first, and the tight- 
ness or looseness of them a matter in the discretion of his 
creditor.^^ Yoigt holds that the nexum did not give the 
creditor any pecuUar hold over his debtor ; and that, on the 
latter's failure to repay, an ordinary action was necessary, to 
be followed by the usual proceedings in execution if judgment 
was in favour of the former." These views may he said to 
be the two extremes, and between them lie a good many 
others more or less divergent The difficulty of arriving at 
a conclusion is caused to some extent by the ambiguity of 
the words 7i£xu8 and Tiexmn. The transaction itself was called 
Tiexm/b ; the money advanced was nexiim aes (hence nexi, i.e, 
aeris, daiio) ; the bond was nexus (of the fourth declension) ; 
and the debtor on whom the bond was laid was also nesms (pi 
the second). All this is simple enough. But we find the 
same word neams employed by the historians as almost 
synonymous with vivjctvs^ — to denote the condition of a 
debtor put in fetters by his creditor. That might be the 
condition either of a nexal borrower or of an ordinary judg- 
ment-debtor (§ 36). The former in such a case was doubly 
7UXU8 ; he was at once in the bonds of legal obligation and in 
those of physical constraint In many passages in which livy 
and others speak of the nexi it is extremely difficult, sometimes 
impossible, to be sure in which meaning they use the word. 
It is therefore not surprising that there should be considerable 
diversity of opinion on the subject, and such frequent identifica- 

10 BriD2, OrOnhuCs ZSchr. vol. L p. 22. He likens the position of the 7iexu9 
to that of a thing, land say, mortgaged to a creditor in security of a claim. 
Such a security is constantly spoken of by the Roman jurists as res dbligaia 
or re9 nexa. As Brinz observes, the thing was obligcUa from the first, and 
continued so as long as the debt it secured was unpaid, even though the creditor 
found it unnecessary to reduce it into possession or interfere with it in any way. 
[See also H. Kriiger, Oewh. d. cap, dem, p. 202 sq., and, generally, Bourcart 
(trad. Muirhead), Appendix, Note «.] ^^ See reference in note 9. 
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tion of the legal status of a nexal debtor (nexm) with that of a 
judgment debtor (Judicatus, addidus). 

Consideration of the texts inclines me to the conclusion 
that, although de facto a creditor may have made little or no 
difference in his treatment of his nexi and addicti, yet de jure 
their positions were quite distinct both before and after the 
legislation of the Tables.^^ The right of a nexal creditor 
whose debtor was in default was, at his own hand, and 
without any judgment affirming the existence of the debt, 
to apprehend him, and detain him, and put him to service 
until the loan was repaid.^^ Its parallel is to be met with 
amongst all ancient nations, — Jews, Greeks, Scandinavians, 
Grermans, etc.^^ And it was not altogether unreasonable. If 
a borrower had already exhausted all available means of 
raising money, had sold or mortgaged everything he possessed 
of any value, what other resource was open to him in his 
necessity than to impledge himself?" For this was sub- 

" Dionysius (yL 88), speaking of the events that gave rise to the first 
seoession of the pleheians and the measures proposed for remedying their 
grievances, pointedly distinguishes between borrowers whose bodies had been 
taken by their creditors because they had failed to repay their loans at the proper 
period, and debtors who had magisteriaUy been given up to their creditors because 
they had failed to implement judgments obtained against them. 

" This meets the definition of Varro (De L. L, vii. 106, Bruns, p. 808) — 
** liber qui suas operas in servitutem pro pecunia quam debet dat, dum solveret, 
nexus vocatur *' — " a freeman who gives his services as a slave in return for money 
that he owes is caUed nexus so long as it is unpaid." [Cf. Girard, p. 471, n. l.j 

^^ See authorities in Brinz's paper in ChrUnhut's ZSchr, voL L p. 25. The 
Greek phrase was ^irt atifMri Savel^etp. There is a curious style in Marculfus 
{Form, IL 27), in which a borrower engages that, until he shall have repaid his 
loan, his creditor shall have right to his services so many days a week, and shaU 
have power to inflict corporal punishment if there be dilatoriness in rendering 
them. Eohler, in his Shakespeare vor dem Forum der Jurispmdenz (Wiirzhurg, 
1884), p. 7 s^. , gives scores of illustrations from the early (and in some cases present) 
laws and customs of all parts of the world of the powers of creditors over the 
bodies of their debtors, which form a most instructive study in comparative juris- 
prudence. See infra, Appendix, Note G. 

^ ^'He told them how he had been obliged to borrow money, because, when 
he had been away fighting against the Sabines, his farm had remained uncropped, 
his house had been burned, his cattle driven off, everything plundered, and at the 
same time, unhappily for him, a tribute imposed ; how first his ancestral 
lands had gone, then his other property, and at last, like a wasting disease, 
it had come to his body ; how his creditor, instead of putting him to work 
(in serviiittm), had thrown him into a dungeon and a torture - chamber " 
(Liv. ii 23). 
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stantially what he did in entering into the nexal contract ; ^^ 
not in so many words, but by necessary implication.^^ That 
the creditor should have been entitled to realise the right he 
had thus acquired without the judgment on it of a court of 
law is equally intelligible. The nexal contract was a public 
act, carried out in the presence of the representatives of the 
people, who were witnesses alike of the acknowledgment of 
indebtedness and the tacit engagement of the debtor. The 
only valid objection that could be stated against the creditor's 
apprehension of his debtor in execution was that the indebted- 
ness no longer existed, — that the loan had been repaid. But 
a nexal debt could be legally discharged only hy nexi liberatio; 
which also was a solemn procedure per aes et libram in the 
presence of five citizen witnesses.^^ What need for a judicial 
inquiry in the presence of facts so notorious? A creditor 
would rarely be daring enough to proceed to manvs injectio if 
his loan had been repaid; if he did, the testimony of the 
witnesses to the discharge would at once procure the release 
of his alleged debtor. It was probably to give opportunity 
for such proof, if there was room for it, that the XII Tables 
required that a creditor who had apprehended a nexal debtor 

^' It IB often argued, in opposition to this view of the matter, that a Roman 
citizen could neither sell himself as a slave nor place himself in eauaa mancipii. 
This is true. But it is irrelevant. The nextis was neither a slave nor in causa 
mancipii. His creditor's right was to detain him and use his services ; protected 
possibly by a real action, but certainly by an action of theft against any third 
party maliciously carrying him off. In these respects the relation of the nexus 
to his creditor was analogous to that of an auetaratits to his lanista (Gai. iii. 
199) ; yet the a/udoraius was undoubtedly a freeman, and the relation the result 
of contract. 

^ Some jurists hold that a debtor's giving himself as nexus was something 
distinct from the engagement to repay, and might be either contemporaneous with 
it or of later date. In the former case they assume that there was a separate 
agreement or lex nexi annexed to the main contract. For the latter they call in 
evidence the historians, who once or twice speak of men having yielded them- 
selves as nexi in respect of loans they themselves had not contracted. But in 
such instances it was invariably a son that gave himself up in respect of money 
borrowed by his deceased father, — the heir fulfilling, as the law compelled him 
to do, the obligation of his predecessor. 

^ Gai iii 174. The formula of nexi libercUio is instructive as showing 
the actual relation in which the debtor stood to his creditor — "me a te 
solvo liberoque hoc aere aeneaque libra " — "I unbind and free mfseff from 
thee," etc. 
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should bring him into court before cariying him o« into 
detention. 

The provisions of the Tables on the subject of manus 
injeetio}^ there seems good reason to believe, applied for the 
most part only to judgment-debtors. Theie are some, however, 
who hold thej had no application at all to mere nexi ; ^ while 
others again are of opinion that they applied to them in 
their integrity as much as to jvdicati?^ As described by 
(rellius they commenced thus : " Aeris confessi rebusque jure 
judicatis triginta dies justi sunto. Post deinde manus injectio 
esto: in jus ducito. Ni judicatum facit/' etc., i,e. "for 
acknowledged money debts and judgments obtained by regular 
process of law the days of grace shall be thirty. Then the 
creditor may apprehend his debtor, but must bring him before 
the praetor. If the judgment-debtor still fail to implement 
the judgment," and so on. That the words "aeris confessi 
. . . triginta dies justi sunto "^ referred to a nexal debtor, 
and not, as is generally assumed, to a defendant who had 
formally admitted his liability in the initial stage of an 
ordinary action, will be shown more conveniently in a 
subsequent section (§ 36). He was to have thirty days' 
grace after the maturity of his debt; and then his creditor 
might apprehend him, presenting him, however, to the magis- 
trate before carrjring him home (doinvmi diustio), in order, no 
doubt, that the one might prove the nexal contract, and the 
other have an opportunity, if the fact justified it, of proving 
by the mouths of the witnesses of the neooi liberatio that the 
loan had been repaid. All that follows in Gellius of the 
provisions of the Tables on the subject of Tnanvs injectio seems 

^ GeU. xz. i. 46. [Infra, p. 485.] 

" E.g. Voigt, XIITafeln, voL i. p. 629 sq. 

*^ JB,g, HuBchke, who is of opinion {Nenim, p. 95) that the Tables must 
have oontained a proyision that a nextLs was to be dealt with in the same way as a 
judiecUus. [On this theory the nexal debtor would be one whose obligation gave 
the creditor the right, on failure of payment, to treat him Mjudieatus, Just as 
in modem bonds there may be a clause of consent to registration for execution or 
a warrant of attorney to enter up judgment. Buschke's theory is the one that 
receives most support from recent writers ; see Cuq, p. 428 ; Girard, p. 957.] 

^ There is no good objection to the phrase ''dies aeris confessi" ; for *'dies 
pecuniae" occurs in Cic. Ad AU, x. 5, and ''dies pecuniarum" in Colum. De 
It. R. 7, 2. [On the construction of the text in question, see Cuq, p. 426, n. 2.] 
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to refer solely to the case of a judgment-debtor. The possible 
intervention of a vindex, the two months' provisional detention 
of the debtor^ his periodical production in the market-place, 
his formal over-giving to his creditor (addictio) on the expiry 
of the sixty days, the capite poenas datio, the sale beyond Tiber, 
the partis secare, — all these (§36) refer solely to the judieatvs. 
There was no room for a vindex or champion in the case of 
a nexal debtor ; for there was no judgment whose regularity 
the former could impugn. Nor was there any room for a 
magisterial addidio of the debtor to his creditor; for the 
latter's right was founded on a publicly vouched contract, and 
needed no decree to strengthen it. He was entitled at once, 
after apprehension of his debtor and production of him in 
court in terms of the statute, to carry him home, take such 
steps as were necessary to ensure his safe custody, and employ 
his services in profitable industiy. But that he could kill him 
or sell him, as some suppose, is a proposition that is unsupported 
by any distinct authority. 

Equally untenable is the notion that the nexiis became a 
slave, or that, while retaining his freedom, his wife, children, 
and belongings fell with him into the hands of his creditor. 
He certainly was not in a worse position than an addicttis, — 
a judgment-debtor given over to his creditor by magisterial 
decree on failure to make an arrangement; yet Quintilian 
states distinctly that an addictus did not become a slave, — 
that he still retained his position in the census and in his 
tribe.^ Many a time, when the exigencies of the state 
required it, were the nexi temporarily released in order to 
obey a caU to arms, — to fulfil the duty incumbent on them 
as citizens. In fact, a nexal debtor suffered no capitis demimUio 
at all because of his detention. If he was a house-father, he 
still retained his mantes over his wife and potestas over his 
children. But they did not share his quasi-servitude.^ Their 

» Quint. Ded, 811. 

^ If they had done so as a matter of course, there would have been no occa- 
sion for a son to yield himself as neaBtta for his father's debt on the latter's death, 
as we are told sometimes happened (see note 17). A passage in Liv ^ (ii . 24) 
seems at first sight to partially contradict what is stated above: ''Servilius 
. . . edizit ne quis civem Romanum vinctum aut clausum teneret, quo minus 
edendi apud consules potestas fieret, neu quis militis, donee in castris esset, 



152 THE JUS CIVILE pabt ii 

earnings legally belonged to him, but weie no doubt retained 
by them with his consent for their own support They 
certainly did not fall to his creditor. We may well believe 
that in the ordinary case a nextLS, when he fell into that con- 
dition, had not much to call his own ; but to assume that all 
that he then had, and all that he subsequently acquired by 
inheritance or otherwise, passed ipso jure to his creditor, would 
be to set at naught the statement of Varro — "dum solveret 
nexus vocatur." How could he pay his debt and thus obtain 
his release if all that he had to pay with already belonged to 
his creditor ? And what, on such assumption, of the provision 
of the Poetilian law, which made honam copiam jwrare a con- 
dition of the release of the nexi then in bondage ? ^ What- 
ever these words may mean — and it is a matter of controversy ^ 
— they undoubtedly imply that a ruxus, even when confined 
in his creditor's prison-house, might still have means of his 
own. It was the body of his debtor that the creditor was 
entitled to, and too often he wreaked his vengeance on it by 
way of punishment ; there was as yet no machinery for attach- 
ing the debtor's goods in substantial reparation for the loss 
caused by his breach of contract 

The abuses to which the system gave rise alike in the 
case of nexal and of judgment-debtors have alreculy more than 
once been alluded to. Their detaining creditors, instead of 
being content to employ them in productive industry, and to 
resort to no more restraint or punishment than was necessary 
for safe custody or in the exercise of discipline, often confined 
them in dxmgeons, put them in chains, starved them and 
flogged them, and subjected them to the grossest indignities. 
In the year 428 ^ a more than ordinarily flagrant outrage 
committed by a creditor upon one of his young nexi, who, livy 
says, had given liimself up as responsible for a loan contracted 

bona possideret ant venderet, liberos nepotesve ejus moraretnr." But this 
edict bore no special reference to nexL It was a general prohibition of the 
appropriation of the goods or detention of the children of a citizen while on 
service, no matter on what pretext Besides, it was nearly fifty years earlier 
than the XII Tables, and before there was any definite law to protect Uie plebeians 
against the high-handed oppression of their patrician fellow-citizens. 

* Varro, De L, L, viL 106 (Bruns, p. 808). » See infra, note 86. 

^ According to Livy. Dionysius puts it in 462. [Varro in 441.] 



8B0T. 81 NEXUM AND THE LAW OF OBLIGATIONS 168 

by his deceased father, roused the populace to such a pitch of 
indignation as to necessitate instant remedial legislation. The 
result was the famous Poetilian law (lex Poetilia Papiria),^ It 
has often been summarily described as a law abolishing imprison- 
ment for debt, and substituting real for personal execution. Its 
scope, however, was by no means so extensive. The imprison- 
ment of a judgment -debtor was still competent under the 
legislation of Justinian,^ although by the Julian law of cessio 
bonorum it might be avoided or put an end to by the unreserved 
surrender of his goods to Ms creditor,^ while execution against 
a debtor's estate independently of his person was first made 
matter of general regulation by an edict of Pub. Butilius 
Eufus," who was praetor in 647 u.o.*^ 

So far as can be gathered from the meagre accounts of it 
we possess, the Poetilian law contained at least these three 
provisions: (1) that fetters and neck, arm, or foot blocks 
should in future be applied only to persons undergoing im- 
prisonment for crime or delict; (2) that no one should ever 
again be the nexus of his creditor in respect of borrowed 
money; and (3) that all existing riexi qui bonam copiamjurarunt 
should be released. The first was intended to prevent un- 
necessary restraint upon judgment-debtors formally given over 
(addicti) to their creditors. Bonds were not altogether forbidden ; 
on the contrary, the charter of foundation of one of Caesar's 
colonies, in authorising manvs injedio upon a judgment, expressly 

» Cic. Dt Rep, .ii 84, § 59 ; lav. viii. 28 ; Dion. Hal. Frag, xvi. 9 (Reiake, 
vol iv. p. 2838) ; Varro, Dt L. L, vii. 106 (Bruns, p. 808). 

® See references to it as a sabsisting institution in Dig. zliL 1, 84, and Cod, 
vii. 71, 1. 

^ Sevems Alexander in Cod, vii. 71, 1. 

^ Gai iiL 78, iv. 85. This edict was really a bankruptcy law to preserve 
an insolvent debtor's estate and regulate its division among bis creditors. But 
there is no reason for doubting that long before its date the praetor may have 
interfered in the same direction on special application in regard to each case as 
it arose. 

^ What, no doubt, has given rise to the notion that the Poetilian law was 
meant to substitute real for personal execution, is the phrase in Livy's account 
of it, — ''Pecuniae oreditae bona debitoris non corpus obnoxium esset." But 
this is clearly comment and nothing more ; the Romans did not express their 
enactments in language so abstract and so vague. All that Livy meant, prob- 
ably, was that it was the goods of a debtor (including the produce of his 
labour), and not his body as such, that ought to be made responsible for money 
borrowed by him. 
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empowered the creditor to iBcarcerate his debtor, and put him 
in bonds such as were allowed by the jvs civile.^ It is not 
improbable that in addition the statute contained this positive 
provision in reference to the addictvs, — ^that he should work 
for his creditor untU his debt was paid; at least Qnintilian 
more than once mentions an anonymous statute in which he 
says it was so laid down.^ The second provision above 
referred to did not necessarily abohsh the contract of loan per 
a€8 et libram, but only what had hitherto been an ipao jure 
consequence of it, — the creditor's right to incarcerate his debtor 
without either the judgment of a court or the warrant of a 
magistrate. For the future, execution was to be done against 
a borrower only as a judgment-debtor formally made over to 
his creditor by magisterial decree, and under the restrictions 
and limitations imposed by the Poetilian law itselfl This 
very soon led to the disuse of nexal obligation ; once it was 
deprived of its distinctive processual advantages it rapidly 
gave place to the simpler engagement by stipulation enfordble 
per candictionem (§ 39). As for the release of the then exist- 
ing next, Cicero, Livy, and Dionysius say nothing of any 
condition annexed to the boon the statute conferred upon 
them; it is only Yarro that limits it to those qui ionam 
eopiam jurarunt, — ^those apparently who were able to declare 
on oath that they had done their best^ and could do no more 
to meet their creditors' claims.^ Such a limitation can hardly 
be called unreasonable, even were we to assume — as probably 
we ought to do — that the release spoken of was only from 
the bonds of physical restraint, not from those of legal 

'^ Lex edoniae Jidiae Oenetivae (710 A.U.C.), cap. 61 (Brans, p. 110), — 
" Jndicati jure manus injectio esto. . . . Seomn ducita Jure dyili Tinctiim 
habeto." 

^ "Quid enim lex dicit? 'Addictos, doneo solverit, aerviat'" (Decl. 811). 
See also Ifist, Or. vii. 8, 26. 

^ The same words oocur in the Lex Julia Municipalis (line 113, Bruns, 
p. 101) as descriptiye of a class of persons thereby disqualified for holding office 
in a municipality. They must therefore have implied insolvency rather than 
solvency. Ck>mp. Marezoll, Frtig. legis Rom. in tab. Heracleenais parte (Oottingen, 
1816), p. 142 eq. ; Dirksen, Ad tab. Herod, part, alteram (Berlin, 1817), p. 105 
eg. Gic Ad Fam. ix. 16 has bonam eopiam ejurare. Paul. Diac (Bruns, p. 
266) defines ^uralio as "id, quod desideretur, non posse praestare." [Those 
"who swore that they had not a sufficiency of assets" seems to be the best 
translation, bat see Cuq, p. 589, n. 6.] 
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obligation.^ It might be proper enough to liberate those 
whose inability it was, and not their will, that prevented 
them fulfilling their engagements; but to have done the 
same with those who, being able to do so, fraudulently 
refused to pay their debts, wonld have been an injustice to 
their creditors that even the abases that gave occasion for the 
statute conld hardly have excused. 

It is obvious that the contract of nexum and the contrac- 
tual or quasi-contractual relations arising from a lex Tnancipii, 
a vadimoniimiy or a dotis dictio, must have been far from 
sufficient to meet the requirements even of an agricultural 
population such as that of Home in the fourth century of her 
history. If a man purchased sheep or store cattle, a plough, a 
toga, a jar of wine or oil, had he no action to compel delivery, 
the vendor no action for payment of the price ? Did the hire 
of a horse or the loan of a bullock create no obligation ? Was 
partnership unknown, and deposit, and pledge, and suretyship 
in any other form than that of vadiifnonivm ? One can have 
no hesitation in answering that, as transactions of daily Ufe, 
they must aU have been more or less familiar. It does not 
foUow, however, that they were already regulated by law and 
protected by the ordinary tribunals. The historical jurists are 
pretty well agreed that not only the real contracts of loan 
(mrduum and commodcUwrn), deposit, and pledge, but also the 
consensual ones of sale, location, partnership, and mandate, and 
the verbal one of suretyship, were as yet very barely recognised 
by law. Sale was the ofTspring of barter, — of instant exchange 
of one thing for another. With such instant exchange there 
was no room for obligation to deliver on either side, even when 
the ware {merx) given by one of the parties was so much rough 
copper weighed in the scales. The substitution of coined 
money for tlie raw metal can hardly have operated any radical 
change ; the ordinary practice of l^o^e early times must still 
have been ready-money transaction, — an instant exchange of 
ware against price ; and it can only have been when, for some 
reason or other, the arrangement was exceptionally for delivery 

" Liyy's phrase is " ita nexi soluti " ; and " nexi solnti " he employs elsewhere 
in opposition to "nexi vincti/' thus distinguishing between nexi in bonds and 
nexi at large. In ii. 28, § 8, he has "nexi vincti solutique." 
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or payment at a future date^ say next market-day, that obliga- 
tion was held to have been created. Was that obligation 
enforceable by the civil tribunals ? Some jurists hold that it 
was, — that at no time were the juris gentium contracts outside 
the protection of judicial remedies, although by a simpler pro- 
cedure than that resorted to for enforcement of the contracts of 
theyt^^ civile. But a couple of provisions in the XII Tables seem 
to prove very clearly that it was not The first is that already 
referred to as recorded by Justinian,*^ — that where a thing was 
sold and delivered, the property, nevertheless, should not pass 
until the price had been paid or sureties {vades) for it accepted 
by the vendor. Far from being a recognition of the obligatory 
nature of the transaction, this provision is really a recognition 
of the inability of the law to enforce payment of the price by 
the vendee ; it is a declaration that on the latter's failure to 
pay, the vendor, unprotected by any personal action, should be 
entitled to recover the thing sold as still his own, no matter 
in whose hands he found it. The second related to the case 
of a person who had bought a victim for sacrifice, but had 
failed to pay for it A real action for its revindication by the 
seller after it had been consumed on the altar was out of the 
question ; so he was authorised by the Tables,^ by the process 
of pignoris capio (§ 37), at his own hand to appropriate in 
satisfaction a sufficient equivalent out of the belongings of the 
purchaser, against whom he had no personal action.^^ 

It would seem, therefore, that in the earlier centuries of 
the history of the Ib.vt juris gentium conventional obligation was 
cognisable by the civil courts only to a very limited extent 
But it has already been pointed out in dealing with the regal 
period (p. 22) that if the party in whose favour such an 
obligation was conceived took the precaution of having it 
corroborated either by a solemn oath (jtisjurandum) or an in* 
vocation of Fides, then a breach of it fell within the cognisance 
of the ministers of religion, or of the magistrate invested for 

« See § 80, note 4. » GaL iv. 28. 

* Galas {Lc) records an analogous provision in reference to location : if A 
gave one of his draught cattle in location to 6, as a means of raising money for a 
sacrifice, and B failed to pay the hire, A might recoup himself hjptgnoris capio. 
Here again the exceptional procedure was in the interests of religion ; but it 
would have been unnecessary had there been a personal action on the contract. 
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the time being with the regimen rrwrum. There were vahoutf 
transactions and relations, moreover, that were held to \)e 
peculiarly imder the protection of Fides, even although there 
might have been no actual invocation ; and in some of them 
breach of the engagement involved, when accompanied by 
substantial injury to another, entitled the latter to institute 
proceedings against the defaulter. A guardian, for example, 
who had converted the funds or property of his ward to his 
own use, was liable in double their value. A depositary who 
was unfaithful to the trust reposed in him was also liable to 
an action for double the value of what he had failed to restore, 
one-half in reparation and the other half by way of penalty.^ 
And it is qidte possible, although we have no record of it, that 
the same rule applied to the borrower of some specific article 
(^commodatarivs), when by his own malfeasance he was unable 
to return what he had lent him.^^ 

Those were cases of breach of conventional or quasi-con- 
ventional obligation which, because of the grossness of the 
perfidy involved in them, were punished as if they were delicts. 
Of delicts proper — offences against life, limb, reputation, and 
property, independent of any breach of special duty incumbent 
on the offender — the Tables, as there has been occasion to 
notice from time to time, contained a goodly list But con- 
tract and delict were not the only sources of obligation under 
their rigime any more than at a later period. There were some 
that arose from facts and circumstances, — events that placed 
one person in the position of debtor to another {ex re). To 
this class belonged the depensum (or depensio) more than once 
mentioned by Grains.^ He speaks of it in connection with a 
lex Piiblilia, which authorised sureties (sponsores), who had paid 
debts for their principals, to proceed against them by TnaniLs 
injeetio if the dep&mnim was not repaid within six months. He 
does not say, however, that the notion of obligation in respect 
of such outlay was new, or that an actio depefrm was for the 
first time introduced by the Publilian law. And it can hardly 
have been so. The vindex and the vas of the Twelve Tables, 

^ Paul. Sent. ii. 12, § 11. See aupra, § 30, note 89. 

^ That deposit and commodate stood in some respects on the same footing 
appears from Gai. iv. 47. ^ Gai. iii. 127, iv. 22. 
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^^ y reasonably be assumed, must have had an action of relief 
ist the party for whom they had been required to make pay- 
I J ; and there seems ground for the opinion that this must 
J been the oudio depensi, carried out by the summary process 
1 imnus injectio (§ 36).^ To the class of obligations ex re 
may also be assigned those arising between co-heirs from the 
fact of their co-inheritance, and which were adjusted by means 
of the decemviral actio fairtUias erdacurvdae,^ There may have 
been one or two others of the same sort ; but the materials at 
command do not enable us to speak of them with certainty. 

Section 32. — ^The Law of Succession 

Patrician Bome had two varieties of testament, — ^that made 
at stated periods in the comitia of the curies, under advice of 
the college of pontiffs, and that made by soldiers in the hearing 
of a few comrades on the eve of battle, and which probably 
was originally nothing more than an apportionment of the 
testator's belongings amongst his proper heirs.^ Both still 
remained in use in the early republic ; ^ but were in course of 
time displaced by the general adoption of that executed with 
the copper and scales {testameTitwni per aes et libram). It seems 
to be the general opinion that it was to the first two alone 
that the words applied which stood in the forefront of the pro- 
visions of the XII Tables about inheritance, — ^'^uti legassit 
suae rei ita jus esto." ' Whether resort was to the comitia or 

« See Voigt, XII Tafeln, voL ii. p. 496. [See infra, p, 195, n. IS.]^ 

** Gai. ad ed, prov. in Dig, x. 2, fr. 1, pr. 

^ See suprOf p. 47. The testamentum in prodnctu factum is not to be con- 
founded with the testamentum milUare of the empire referred to, if^ra, p. 820. 

4 ^ [From a passage in Cioero, De Orat i. 58, it would seem that the comitial 
testament was in desuetude by the beginning of the 7th century.] 

' Gai. ii. 224 ; Just. Inat. ii. 22, pf. Ulpian and others interpolate " super 
pecunia tutelaye ** before '* suae reL'* But this has the appearance of a gloss by 
the interpreters of the republic ; the Tables, in dealing with intestate succession, 
speak not of pecunia but of famUia, Legate does not mean "bequeath," but is 
equivalent to legem dicere (see supra, § 7, note 8 ; § 11, note 9). Suae rei refers 
to what is often called the res familiaris, or more briefly famUia. [Supra, p. 
64, n. 7. See Cic. De Inv. ii 50, where familia is used along with pecunia in the 
reference to the law. Some importance attaches to the question whether the 
words "super pecunia tutelaye" were contained in the original law, because 
founded partly on these words is a theory that free power of testing under the 
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to the axmy, the testator's own will in the matter was he^ ' i? f 

forth to be supreme. There was to be no more reference 
the pontiffs as to the expediency of the testament in \ 
of the interests of the family sacra and of creditor's of - 
testator's ; from legislators, sanctioning a departure from \ c 
ordinary rules of succession, the assembled Quirites became 
merely witnesses, — recipients of the oral declaration of the 
testator's will in regard to his inheritance. 

The testament with the copper and the scales is depicted 
by Grains as a written instrument. But he presents it in 
what was apparently the third stage of its history. Its 
probable origin has already been explained (p. 64) in describing 
the result of the Servian reforms upon the private law. It 
was not a testament but only a makeshift for one. A plebeian 
was not qualified in the regal period to make a testament 
in the comitia; so, instead, he transferred his estate to a 
friend on whom he could rely, — ^the transferee was called 
famUia^ emptor, because the conveyance was in form a man- 
cipation for a nominal price, — with instructions how to dis- 
tribute it on his deatL^ It is not at all unlikely that the 
same device may occasionally have been resorted to by a 
patrician who had neglected to make a regular testament, and 
was seized with mortal illness before he had an opportunity of 
appealing to the curies. But such a disposition was not a 
testament, and may not have been so called. A testament 
was the nomination of a person as the testator's heir, — some- 
times the substitution of an individual of the testator's choice for 
the heir assigned to him by law, sometimes the acceptance of 
the latter in the character of testamentary heir, so that the 
testator might be able to impose upon him what burdens he 
pleased as the tacit condition of heirship. It made the person 
instituted as fully the representative of the testator after his 
death as his heir-at-law would have been had he died intestate. 
The mortis causa mancipation, however, that opened the way 
for the testament per aes et libram, conferred upon the familiae 

deoemviral code was restricted to independent legacy of a man's res nee numdpi 
(pecumia) and that as regards his res mancipi (Jamilia) he could not test. See 
Cnq, InsL Jurid, pp. 283, 801 ; wntra, Oirard, pp^ 243 n. 3 and 782.] 

^ Gai. ii. 103. [This theory of the origin of the testament by mancipation is 
adopted by Carle, Origini, p. 506 sq. Contra, Earlowa, Ham, RO. it p. 853.] 



160 THE JUS CIVILE pabt ii 

emptor no such character. Gains says that he stood in place 
of an heir (heredis loco), inasmuch as he had such of an heir's 
rights and duties as the familicLe venditor had it in his power 
to confer and impose ; but the transaction was but a con- 
veyance of estate, with a limitation of the right of the 
grantee. 

It has been argued that, as the law did not recognise 
conditional mancipation, the conveyance must have operated 
a complete and immediate divestiture of the granter.^ But 
this does not follow. For it was quite competent for a man, 
in transferring property by mancipation, to reserve to himself a 
life interest;^ and apparently it was equally competent for 
him to postpone delivery of possession,^ without infringing the 
rule that the mancipation itself could not be ex certo tempore. 
So far as one can see, therefore, there was nothing to prevent 
the granter of the conveyance (or quasi-testator) bargaining 
that he was to retain the possession till his death ; and as the 
famUia was an aggregate of estate {universUas rerum), which 
retained its identity notwithstanding any change in its com- 
ponent elements, he must in such case have been as free to 
operate on it while he survived, as if he had never conveyed 
it by mancipation. But on his death how did it stand 
affected by the claims of creditors? Fraudulent alienations 
to defeat their rights were set aside by praetorian law ; but we 
have no reason to believe that any such process was competent 
in the third century of the city. It would almost appear as if 
creditors must have been as much at the mercy of the famUiae 
emptor as were those among whom he had been directed to 
distribute the estate. These, certainly, had nothing to depend 
on but his sense of honour ; they had no action against him, 
because he was not the deceased's heir, neither between them 
and him was there any bond of contract He was a trustee 
and nothing more ; and it was not until early in the empire 
that the law undertook to enforce a mortis causa trust.^ 
Probably, however, in those early times the risk was not so 
great as it might have been at a later period ; the Bomanajldes 

' ISupra, p. 66, n. 8 ; Girard, p. 785.] 

" Oai. ii. 83. [This most not be taken to imply that osufruct was known at 
this early period.] ' Gai. iv. 131a. « jag^, /^^ ^^ 23, 1. 
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held men to fulfilment of their engagements quite as effectually 
as the most elaborate machinery of the law. 

Cicero incidentally remarks ® — what indeed the nature of 
the business of itself very distinctly suggests — ^that the true 
testament with the copper and scales had its statutory warrant 
not in the tUi legassit suae rei of the XII Tables, but in that 
other equally famous provision, — '^ cum nexum faciet manci- 
piumque, uti lingua nuncupassit ita jus esto" (p. 131). 
Beflection on the import and comprehensiveness of these words 
led the interpreters to the conclusion that there was nothing 
in them to prevent the direct institution of an heir in the 
course of the verba nuncupata annexed to a mancipation. 
From the moment this view was adopted and put in practice, 
the familiae mandpatio ceased to be a transfer of the testator's 
estate to the famiiias emptor; the latter's purchase was now 
for form's sake only, though still an indispensable form, since 
it was it alone that, according to the letter of the statute, 
imparted efficacy to the nuncnpatio. But it was the mm- 
cupaiio — ^the oral declaration addressed to the witnesses — ^that 
really contained the testamentary disposition, i,e. the institution 
of an heir, with such other provisions as the testator thought 
fit to embody in it. This was the second stage in the history 
of the testament per aes et libram. The third was marked by 
the introduction of tablets in which the testamentary pro- 
visions were set out in writing, and which the testator dis- 
played to the witnesses, folded and tied up in the usual 
manner, declaring that they contained the record of his last 
wilL Gains narrates the words spoken by the familiae emptor 
as foUows : — " Your estate and belongings (familia pecuniaqtie 
tiui), be they mine by purchase with this bit of copper and 
these copper scales, subject to your instructions but in my 
keeping, that so you may duly make your testament according 
to the statute (giio tu jure testam^ntum faeere possis secimdum 
legem pullicam)" ^^ The meaning of the words " in my keeping 
{endo custoddam m^am) " is not quite obvious ; they may have 

* Ck. De OrcU. i. 67, § 245. 

^^ Gai. iL 104. The phrase testamenlum Jure factum (sometimes perfedum) 
came to be the teohnioal expression for a testament in which the requirements of 
law, both formal and substantial, had been duly attended to ; see tit. Inst, quib. 
mod, test, vnfirm, (iL 17). [On the above Gaian passage see Sohm, ImA, § 99.] 

11 
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been remnants of an older style. Certain it is that they no 
more imported a real custody than a real property in the 
famUiae emptor ; for the testator remained so entirely master 
of his estate that the very next day if he pleased he might 
mancipate it anew to a different purchaser, and nuncupate 
fresh testamentary writings. The nuncupation was in these 
terms : " As is written in these tablets, so do I give, so do I 
legate, so do I declare my will ; therefore, Quirites, grant me 
your testimony " ; and, adds Gains, " whatever the testator had 
set down in detail in his testamentary tablets he was regarded 
as declaring and confirming by this general statement.'' To 
the appeal of the testator the witnesses responded by giving 
their testimony ^^ in words which unfortunately are not pre- 
served ; and then the testament was sealed by testator, officials, 
and witnesses,^' the seals being on the outside, and over the 
cord with which the tablets were tied. 

Although this testament with the copper and the scales 
was justified in the first instance by the provision of the 
XII Tables as to the effect of nuncupative words annexed to a 
mancipation, yet one cannot fail to perceive that in course of 
time it came to be subordinated to that other one which 
dealt directly with testamentary dispositions, — vii legassit suae 
rei ita jus esto}^ Upon the words lUi legassU the widest 
possible meaning was put by the interpreters : not only was a 
testator held entitled on the strength of them to appoint tutors 
to wife and children, to enfranchise slaves, and nlake bequests 
to legatees, but he might even disinherit his proper heir {situs 
heres) in favour of a stranger, so long as he did so in express 
terms. Institution of a stranger without mention of the 
proper heir, however, was fatal, at least if the latter was a 
son ; for without express disherison (exheredatio) his father 
could not deprive him of the interest he had in the family 
property, as in a manner one of its joint owners. It can 
hardly be supposed that disherison was contemplated by the 
compilers of the Tables, — it was altogether foreign to the 

" Paul. Sent, iiL 4a, § 4. 

^' Bachofen, Awgewdhlte Lehren d. rom. Civilrechts (Bonn, 1848), p. 256. 
^ See supraf § 11, note 9. [Cuq, p. 521 sq., regards the testament ^er aea et 
libram as a fusion of the oomitial with the mancipation testament.] 
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traditional conception of the family and the family estate ; but 
it was a right whose concession could not be resisted when 
claimed as embraced in the tUi legamt, although generally 
discountenanced, and as far as possible restrained by the 
strictness of the rules imposed on its exercise. The potency 
of the innate right of the suv^ Jieres made itself manifest in 
yet another direction, — namely, in the effect exercised upon a 
testament by his attaining the position after its execution. A 
testator had to provide, either by institution or disherison, not 
only for mi heredes in life at the date of his will, but also for 
any that might emerge subsequently; if he neglected that 
precaution, the result of the birth of another child was to 
invalidate the testament. It was a deed disposing of the 
family estate. But in that the newly-born child had an 
interest as a joint owner, which could not be defeated except 
by his institution or exheredation. 

In the absence of a testament, or on its failure from any 
cause, the succession opened to the heirs ai irUestcUo. So 
notoriously were the sui heredes entitled to the first place — 
and that not so much in the character of heirs as of persons 
now entering upon the active exercise of rights hitherto 
existing, though in a manner dormant ^* — ^that the compilers of 
the XII Tables thought it superfluous expressly to declare it. 
"If a man die intestate, leaving no mtcs Jieres, his nearest 
agnate shall have his estate.^^ If the agnate also fail, his 
gentiles shall have it." ^* It has been pointed out in dealing 
with the tutory of agnates (p. 117) that the notion of 
agnation,^^ as a bond distinct from that which connected the 
gentile members of a clan, was due to the decemvirs.^® They 

^^ See Hoschke, Studien, pp. 241, 242. 

^ Si intestato moritur, coi suns heres neo escit, adgnatos proximus familiam 
habeto " (XJlp. Frag, xxvi. 1). 

^ Si adgnatus nee escit, gentiles familiam habento " (Ulp. lib, regul. in the 
Collatio, xvi 4, 2). 

^ For a definition of '* agnation " reference is made to p. 118, and to notes 7 
and 9 thereon. 

^ This view is expressed by Danz, Gesch. vol. ii. p. 95, and Holder, Zur 
Chachichle d, rom, Erbrechts (Erlangen, 1881), p. 56, note. But the latter seems 
to go too far in also attributing the right of the gentiles of a deceased intestate 
to the Tables. It was mach earlier. [Cuq {Inst, Jurid. p. 285 sq.) holds that 
agnates were not made heirs in the proper sense by the XII Tables, but that they 
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had to devise a law of intestate succession suitable alike to the 
patricians who had gerUes and the plebeians who had none. 
To put the latter in exactly the same position as the former 
was beyond their power ; for the fact had to be faced that the 
plebeians had no gentile institutions, and to create them was 
impossible. The difficulty was overcome by accepting the 
principle of agnation upon which the patrician gens was 
constructed, and establishing an agnatic circle of kinsmen 
within the sixth degree,^^ to which the gens as a corporation 
should be postponed in the case of patricians, and which 
should come in place of it in the case of plebeians. It was 
not perfect equalisation, but the nearest approach to it that the 
circumstances permitted. The diflTerence was that, when the 
agnates of a plebeian intestate failed, his inheritance was 
vacant ; whereas, on failure of those of a patrician, there was 
devolution to his gervs in its collective capacity.*^ An inter- 
pretation put upon the statute, probably in the interest of the 
gentile houses, and which one can hardly suppose was in the 
minds of the decemvirs, made vacancy in the one case and 
devolution in the other more frequent than it would otherwise 
have been, viz. the limitation of the right of succession to the 
nearest agnates of the deceased; if brothers (say) survived 
him, and they declined the inheritance, an uncle or other 
remoter agnate was not allowed to take it, for he was not the 
nearest of degree in existence ; ^^ the succession passed to the 
gens if the deceased had been a patrician, and was vacant if he 
had been a plebeian.** Another interpretation, probably of 

were giyen a right to the familia or patrimonial estate — "familiam habeto " — 
failing sui Jieredea, and that it was due to interpretation that they were classed as 
heirs. In this view those who continued the sacra of an intestate who had no 
sui heredes were the persons who nsucapted pro Jierede,] 

^' [As to the limitation to the sixth degree, see Riyier, Prhis du droit de 
famiXle romain, pp. 22, 26.] 

^ [It may be that in the latter case a preference in the distribution was given 
to those who were of the same branch of the gens as the deceased. The intestate 
succession of clients would in the circumstances supposed go to the gens of their 
patron. See Earlowa, Jtom. JRQ, iL pp. 884, 885. Among plebeians tkjus stirpis 
analogous to the jus gerUilieium became in time recognised. See Cuq, p. 290, 
n. S ; cf. Mommsen, SR, liL p. 74.] 

^ Gai. ilL 12 ; Ulp. zzvi. 5. [Hence the maxim in UgiHmis hsreditatibtu 
non est succession] 

^ [There is no satisfactory proof that if the nearest agnate failed to accept, the 
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later date, curtailed the right of female agnates, by denying the 
succession to any kinswoman of a deceased intestate more 
remotely related to him than a sister ; ^ the avowed object 
being to keep estates as much as possible within the family to 
which the intestate belonged, and prevent them being dispersed 
through marriages. The non-admission of representation, e.^., 
the exclusion of children of a brother who had predeceased 
from participation along with surviving brothers and sisters of 
the intestate, was an inevitable result of the language of the 
Tables ; ^^ the inheritance went to the nearest agnates, to the 
exclusion of all remoter ones ; and the division, therefore, when 
several heirs concurred, was invariably per capita and not 
per stirpes.^ 

The order of intestate succession thus established by the 
XII Tables, and which prevailed until amended by the praetors, 
probably in the eighth century of the city, was first to the mi 
heredes of the deceased, next to his nearest agnate or agnates, 
and finally, if the deceased was a patrician, to his gens.^ His 
8ui heredes included those of his descendants in his poteetas 
when he died, who by that event (or even after it, but before 
his intestacy became manifest)^ became sui juris, together 
with his wife in manu (who, as regarded his succession, was 
reckoned as a daughter) ; but did not include children whom 
he had emancipated, or daughters who had passed in manum 
of husbands. Emancipated children did not even come in as 
agnates on failure of sui ; for emancipation severed the tie of 

suoceasioD of a patrioian went to his gens. It became vacant See Zoll, Bomisehes 
und hevliges IntestaUrbrecht, in Griinhut's Zeitsch. zviL p. 512. The quiritarian 
law recognised no guceessio ordinum or graduum. It was only when, as Gains 
says (iii 12), nvilus adgmUus aii that the hereditas passed to the gens, Cf. Cuq, 
p. 290. Cnq regards the succession of the nearest agnates under the XII Tables 
as a right by which the deceased's /am/uz returned to them {droit de retour UgcU\ 
and that it gradually became a right of inheritance. He explains the right of 
cestio injure of agnatic hereditas (Gal iii. 34) on this assumption.] 

» Gai. iii. U ; Ulp. xxvL 6. 

" Gai. iii. 16. " Gai iii 16 ; Ulp. xxvi. 4, 

* [The succession of geniHes stiU continued in the time of Cicero (In Verr. i. 
45, %ll5j De Oral, i. 39), but there is no Instance of it so late as our era.] 

^ Just Inst, iii. 1, 7. [The term «ui heredes in a wide sense embraced every 
descendant in potestate of the deceased, though it is, in relation to intestate 
succession, commonly used to indicate those in the immediate power of the 
deceased at the time of his death. See Dig, zzix. 2 fr. 6, § 5 ; zxxviii. 6 Ir. 7.] 
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agnation as well as that of potestas. For the same reason no 
kinsman who had been emancipated, and so cut off from the 
family tree, could claim as an agnate; for those only were 
agnates who were subject to the same pcUria potestas, or would 
have been had the common family head been still alive. 

The opening of the succession (technically delatio Jtere- 
ditcUis) in favour of sui heredes, whether in virtue of a 
testamentary institution or by operation of law on intestacy, 
at once invested them with the character, rights, and re- 
sponsibilities of heirs. No acceptance was requisite, nor, 
according to the rules of the jtis civile, was any declinature 
competent They had been all along in a manner joint owners 
with their parent of the family estate, which by his death had 
become, nominally at least, an inheritance ; and as he had not 
thought fit to terminate their interest in it by emancipating or 
disinheriting them, they were not now allowed to disown it^ 
Hence they were spoken of as necessary heirs (heredes sui et 
necessarii), A slave, too, whom his owner had instituted in 
his testament, was a necessary heir ; he could not decline ; and 
was invested with the character of heir the moment the 
testator died.^ Not so with stranger institutes or agnates 
taking on intestacy; they were free to take or reject the 
inheritance as they saw fit ; consequently an act of acceptance 
(aditio) was required on their part to make them heirs. This 
was originally a formal declaration before witnesses, which got 
the name of cretio ; but in course of time informal acceptance, 
or even behaviour as heir, was in some cases sufficient.^ It 
was not unusual for a testator, in instituting an heir, to 
require that he should make his formal declaration of accept- 
ance within a limited time, failing which his right should pass 
to a substitute, who in turn was required to enter within a 
certain time ; and so on with any number of substitutes,^^ the 
series ending with one of his slaves, who became heir without 
entry, and thus saved the testator from the disgrace of post- 
mortem bankruptcy in the event of the inheritance proving 
insolvent.** 

The uti legassit of the Tables, as already remarked, con- 

» GaL ii. 157. » Gai. ii. 158 ; Ulp. xxu. 24. 

» Gai. ii. 164-173. » Gai. ii. 174-177. " Gai. i. 21. 



J 



SECT. 82 THE LAW OF SUCCESSION 167 

ferred upon a testator very great latitude of testamentary 
disposition, even to the extent of disherison of sui heredes. 
This was a course, however, that it can well be assumed was 
rarely resorted to unless when a child had been guilty of gross 
ingratitude, or when the parent had reason to believe his 
estate was insolvent, and desired to protect his children from 
the responsibilities of inheritance. Usually his sui, if he had 
any, would be his institutes ; and the purpose of the testament 
either to apportion the estate amongst them as he thought 
expedient, or to give him an opportunity of appointing tutors, 
bequeathing legacies, or enfranchising slaves. On intestacy 
the sui took equally, but per stirpes; that is to say, that 
grandchildren by a son who had predeceased or been emanci- 
pated, but who themselves had been retained in their grand- 
father's potestaSy took amongst them the share to which their 
father would otherwise have been entitled, instead of taking 
equal shares with their surviving, uncles.^ It was by no 
means imusual, when the whole inheritance descended to sons, 
for them to hold it in common for many years as partners 
{consortes) ; indeed this seems to have been the earliest partner- 
ship known to the law ; and some of the rules affecting the 
relationship of partners in the later jurisprudence bear the 
impress of their derivation from this early form of it.** But 
any one of them was entitled at any moment to claim a 
partition; which was effected judicially, by an arbitral pro- 
cedure introduced by the XII Tables, and termed a judicium 
(sometimes arhitrium) faTwUiae erdscumdae?^ Where two or 
more strangers were instituted testamentarily, whether to 
equal or unequal shares, if one of them fedled, either by 
predecease or declinature, his share accrued ipso jure to the 
others; for it was a rule that very early became proverbial 
that a man could not die partly testate and partly intestate.^ 
There was the same accrual amongst agnates on intestacy;'^ 
and both they and stranger testamentary institutes had the 
same action for division of the inheritance that was made use 
of by swi heredes. 

» Gai. iii. 7, 8 ; Ulp. xxvi. 2. »* See mpra, § 11, note 8. 

^ Gai. ii. 219 ; and ad ed, prav, in Dig, z. 2, 1, pr. 

» Dig.h 17, 7. « Ulp. xxvi 6. 
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Inheritance was by far the most frequent form of what 
in the texts is sometimes called universal acquisition, some- 
times universal succession. But it was by no means the only 
one ; for, not to ^peak of some of later introduction, the law 
was early familiar with the universal succession resulting alike 
from adrogation (pp. 30, 115), and in rMinvm convmJtio (p. 27). 
An adrogator acquired in mass (j7er univtrvitaJtefm) all the pro- 
perty and patrimonial rights (with a few exceptions) of the 
paterfaTnAlias he had adopted, and a husband acquired all those 
of a woman sui juris passing into his Tnanus on marriage.^ So 
did an heir, or a group of heirs, acquire all the property and 
patrimonial rights of the testator by whom they had been 
instituted, or of the person whose inheritance had come to 
them by devolution of law. But while an heir was liable for 
the debts of the person to whom he had succeeded, an adro^ 
gator and a husband were not^ It is obvious, therefore, that 
liability for debts was not inherent in the idea of universal 
succession. How account for the liability of an heir ? The 
brocard Jieres eadem persona cum defuncto rather formulates a 
rule than explains the reason of it. So far as a amis heres 
was concerned, the reason may not be difficult to discover ; as 
he had in his parent's lifetime been a member of the familia, 
and in a manner joint owner of the fcunily estate, so it may 
be argued that he had been joint debtor with him in his 
engagements. But the stranger instituted in a testament and 
the agnate taking on intestacy were by no means in the same 
position. There was no room to pretend that either of them 
had in any sense been joint debtor with the testator or in- 
testate ; and if, as Gains says, the capitis deminutio (which was 
civil death) ^ of a debtor extinguished his debts, it is a little 
difficult to comprehend how his actual death without leaving 
sui heredes could have failed to produce the same result It 
would rather appear that the liability of heirs who were not 
sui arose from statutory enactment. Diocletian in one of his 
constitutions attributes it to the XII Tables ; ^^ and there are 
other passages in the texts which state that these contained a 
provision to the eflfect that, where there was a plurality of 

» GaL ui. 82, 88. » Gal iii. 88. iv. 88. 

« Gai. iii. 158. « Cod, iv. 16, 7. 
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heirs, each should be liable for a share of the hereditary debts 
corresponding to the share of the inheritance to which he had 
been instituted or to which he had succeeded db intestato}^ 
Claims against debtors of the testator or intestate were appor- 
tioned on the same principle ; they did not require to be dealt 
with in an a4^io familiae ercisctmdae,^ 

As an heir was burdened with the defunct's debts, so was 
he also with his fcunily sacra, — the sacrifices and other religious 
services that had'i)eriodically to be performed for the repose 
of the souls of the deceased and his ancestors. Whether the 
XII Tables contained any provision in reference to this matter 
is uncertain ; it may be that it rested from the first on con- 
suetude and pontifical regulation. The rule of the Jus civile in 
reference to it was a very simple one, — that the heir was 
responsible for their maintenance. But in time this presented 
difficulties, especially when there was no heir, or when, 
although there was one, the substantial benefits of the inherit- 
ance went to third parties. Cicero ^ comments on two cele- 
brated pontifical edicts amending the law on the subject, one 
published by Tib. Coruncanius, the first plebeian chief pontiff, 
who held that office about the year 502 of the city, and the other 

^ PauL ad ed, m Dig. z. 2, 25, § 13 ; Diocl. in Cod, iL 8, 26 ; Sever, and 
Car. in Cod. iv. 2, 1. [On the original intransmissibility of debts, see Cuq, p. 
695 sq.] 

^ Gordian, in Cod. iii. 86, 6. [This was a weakness in the system. It may 
be noticed that the doctrine of English law by which a person's succession morHs 
causa ia divisible into two parts — the heir taking the realty and the executor 
the persoDalty, and becoming primarily responsible for debts charged on realty 
and for personal debts respectively — has been found inconvenient as regards ad- 
ministration, and subjected to modification by recent statute, viz. the Transfer 
of Land Act, 1897 (60 & 61 Vict c 65). By this statute the whole inheritance 
(with some unimportant exceptions) is to be taken by the executor in the first 
Instance ; he is to be not only personal but real representative in heritage, and 
must collect and pay the debts aud distribute the estate among those entitled. 
This, which should be found to be a very convenient rule, may be regarded as to 
some extent a tribute to the superiority of the Roman notion of a universal suc- 
cessor, and has the advantage over it of in solidum right to and liability for debts. 
It does not seem hazardous to foretell the ultimate abolition of the distinction 
between real and personal property as regards right of succession in England.] 

** Cic. £>e Leg. ii. 19, § 45, ii. 20, § 53. See on the subject generally, 
Savigny, Vemu Sckrift. vol. i. p. 153 sq. ; Heimbach, De sacror, privator, mortui 
continuandor, apud Jtomanos necesntcUe, Jena, 1827 ; Leist, Bonor. PossessiOj vol. 
t p. 10 sq., 41 sq. ; Leist-Gliick, vol. i. p. 164 sq.; Holder, Erhrecht, p. 137 sq. 
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by P. Mucius Scaevola, chief pontiff in the year 631. Without 
going into the detedls of their arrangements, it may be enough 
to observe that the leading idea of both edicts was that the 
burden of the sclera should run with the! pecuniae that is to say, 
should lie on him or those who had taken the greatest bene- 
ficial interest in the estate of the deceased, but witiiout receding 
from the old principle that in the ordinary case the heirs were 
the proper parties on whom to impose it, — heredwm cavsa 
jiLstissima est. In time, as religious sentiment declined, the 
responsibility came really to be regarded as a burden, and an 
inheritance unaffected by it (hej^editas sine sacris) to be hailed 
as a matter for rejoicing; and Cicero tells of the fiduciary 
coemption the jurists devised as a means of enabling women 
to rid an inheritance to which they had succeeded of an en- 
cumbrance which to them was often peculiarly inconvenient.** 
According to Gains, it was as a stimulus to heirs to enter 
as soon as possible on an inheritance that had opened to them, 
and thus make early provision alike for satisfying the claims 
of creditors of the deceased and attending to his family sdcra, 
that the law* came to recognise the somewhat remarkable 
institution of usucapion or prescriptive acquisition of the 
inheritance in the character of heir (usucapio pro herede).*^ 
Such usucapion was impossible — ^there was no room for it — if 
the deceased had left sui heredes; for the inheritance vested 
in them the moment he died.*^ But if there were no sui 
heredes, then any person, by taking possession of the effects 
that had belonged to the deceased, and holding them for 
twelve months without interruption, thereby acquired them as 
if he were heir, — in fact, according to the views then held, he 
acquired the inheritance itself. Gains characterises it as a 
dishonest acquisition, inasmuch as the usucapient knew that 
what he had taken possession of was not his. But, as already 
explained, the usucapion of the XII Tables did not require 
hoTia fdes on the part of the usucapient ; he might acquire 

* Cic. Pro Mur, 12, § 27. See supra, § 30, note 37. 

^ Gai ii. 52-55. The probable origin of usucapio pro herede is adverted to 
supra, § 11, in fine. On the sabject generally, see Huschke, in the Z.f. gesch. 
RW. voL xiv. p. 145 sq, ; Leist-Gliick, vol. i. p. 208 sq, ; Holder, Erbrechi, 
p. 129 sq. ; Jhenng, Scherz u. Ernst, pp. 137-171. 

*7 Gai. it 58, iii. 201. 
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ownership by prolonged possession of what he knew did not 
belong to him, so long as he did not appropriate it theftuously, 
le. knowing that it belonged to another.*^ But an inherit- 
ance unappropriated by an heir who had nothing more than a 
right to claim it, in strictness belonged to no one ; ^ and there 
was no theft, therefore, when a person took possession of it 
with a view to usucapion in the character of heir.*^ There can 
be little doubt that on the completion of his possession he was 
regarded as heir just as fully as if he had taken upder a 
testament or as heir-at-law on intestacy, — that is to say, that 
he was held responsible to creditors of the deceased, and required 
to charge himself with the family saxyra. Gains does not say 
as much, but both the Coruncanian and Mucian edicts imposed 
the latter burden upon him who had usucapted by possession 
the greater part of a deceased person's estate; and it is but 
reasonable to suppose that the burden of debts must in like 
manner have fallen on the usucapient or usucapients in propor- 
tion to the shares they had taken of the deceased's property.^^ 

« {Supra, p. 189.] 

^ [In the early law a heredUas jacens was regarded as res nuMiua; it was not 
till the time of the classical jurists that the fiction of personality was attached 
to it Cf. Euntze, Excurse, p. 556 nq.'] 

* Bei hereditariae/uHum nonJU, Paul, in Dig, xlvii. 19, 6. 

» See Leist-Gliick, vol, i. p. 178. 



CHAPTER IV 

jx7dicial pkocedube under the decemyiral ststem 

Section 33. — ^Thb Legis Actiones genebally^ 

We owe to Gaius the only connected account we possess of the 
legis actiones, as the system of judicial procedure was called 
which prevailed in Eome until the substitution of that per 
farmidas (§ 71) by the Aebutian and Julian laws. It is a 
slight account at the best ; and unfortunately, owing to the 
condition of the Verona MS., has reached us very defectively. 
Moreover, it is not implicitly to be relied on ; it was matter of 
history with which Gaius was dealing, his information probably 
imperfect, and his ideas certainly on some points confused. 
He says that the legis actiones were so called '' either because 
they had been introduced by statute (leges), or because the 
very words of the enactments on which they proceeded were 
embodied in them, so that in style they became as immutable 

^ The literature on the subject is very yoluminous, great part of it in period- 
ioals. Amongst the leading works are those of Keller, Der r&nu CivUprocess u. 
die Actitmen (1st ed. 1852, 6th ed. by Wach, Leipsic, 1883), §§ 12-21 ; Bethmann- 
HoUweg, Der rdm, CivUprocess in seiner geschichtl, Bntvnckelung (S vols. Bonn, 
1864-66), the first yolume of which is devoted to the legis actiones; Buonamici, 
Delle Legis Actiones nelf antico diritto romano, Pisa, 1868 ; Bekker, Die Aktionen 
d, ram. Privairechts (2 vols. Berlin, 1871-78), particularly vol. L pp. 18-74 ; 
Karlowa, Der rdm, CivUprozess zur Zeit d, Legis-actionen, Berlin, 1872 ; Padeletti, 
"Le Legis Actiones," in Arch. Giurid. vol. xvii. (1875), p. 321 sq. ; Buonamici, 
La Storia delta Procedura SoTnana-^ vol. L (Pisa, 1886), pp. 15-86. Schultze, 
Privatrecht u. Process in ihrer Wechsdhesdehung, vol. i. (Freiburg, 1888, vol. ii. 
not yet published), in pp. 439-532, presents some novel and not unimportant 
views. [Among more recent works see H. Eriiger, Geschidhie der cap. deminutio, 
voL i. p. 123 sq. ; Jobb^-Duval, J^udes sur Vhistoire de la procedure civile chez 
les Itomains, vol. i. 1896, pp. 1-31.] 
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as those enactments themselves " ; and he proceeds to illustrate 
this latter view by narrating the case of a man suing another 
for penalties for maliciously cutting his vines, whose suction 
was thrown out of court because he complained of injury to his 
vines instead of to his trees (arbores), this last being the word 
used in the provision of the XII Tables on which he was 
founding.^ Here there is a manifest confusion of legis adiones 
as generic modes of procedure, and legis actiones as specific 
actions Calling under one or other of those modes. Even as 
regards such si)ecific actions it is clear that in many of them 
no statute was founded on at all, as when a man was claiming 
a thing as his property ; and it is difficult to believe that those 
which had a statutory foundation were so stereotyped as Gains 
represents, or to suppose that those who from time to time 
made and published collections of them always literally repro- 
duced the styles recommended by their predecessors.® As 
generic modes of procedure (genera agendi), there can be no 
doubt that they underwent modification as time progressed; 
both Rudorff and Bekker have called attention to a variety of 
instances in which we know for certain that some new feature 
was added or some old one discarded or amended.^ This is 
a difficulty that besets the subject, as it does so many other 
branches of Eoman law, — ^the operation of changes which must 
necessarily, though sometimes all but imperceptibly, have been 
wrought on an institution in the lapse of centuries. 

As genera agendi ^ Gains tells us that the legis a/stiones were 
five in number, each taking its name from its special character- 
istic feature, viz. (1) the legis actio per sacramentwnt, (2) that 
per jvdiiAs podvlaiionemy (3) that per condictionem, (4) that per 
manus injectionem, and (5) that per pignaris capionem. The 
third was unknown in the decemviral period, and will be dealt 
with subsequently (§ 41). The other four were all more or 
less regulated by the XII Tables, but must in some form have 
been anterior to them. It is utterly impossible, however, to 
say of any one of them at what time it was introduced, or 

« Gai. iv. 112. 

* Bekker, AkUanen, yoL i. p. 95 ; [Wlasaak, Processgesetxe, i. p. 30]. 

* Rndorff, JUm. B&. vol. i. p. 105 ; Bekker, Le. 

* So they are called by Pomponins, in Dig, i. 2, fr. 2, § 7. 
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what was the statute (Ux) by which it was sanctioned ; indeed 
it may well be that they were not of statatory introdaction at 
all, but called Ugis netumes simply becanse recognised and 
indirectly confirmed by the Tables.* In character and purpose 
they were very different The first two were directly employed 
for determining a question of right or liability, which, if per- 
sistently disputed, inevitably resulted in a judicial inquiry; 
the fourth and fifth might possibly result in judicial inter- 
vention, but primarily were proceedings in execution, in which 
the party moving in them worked out his own remedy. 
Which of them was of greatest antiquity is naturally a matter 
of controversy. There is much to be said for the view of 
Jhering and Bekker that manvs injedio, as essentially nothing 
more than r^ulated self-help, must have been the earliest, — 
that the legis actio sacramento and the judicis postvlatio must 
have been introduced in aid of it, and to prevent too hasty 
resort to it where there was room for doubt upon question 
either of fact or law. 

Before any step could be taken in either of the judicial 
legis actiones a preliminary procedure was necessary for bringing 
the respondent into court The duty was not committed to 
any officers of the law ; there was no writ of summons of any 
sort; the party moving in the contemplated litigation had 
himself to do what was needed. How it was to be gone about 
was explained in the very commencement of the XII Tables. 
" If a man summon another to court, the latter must go. K 
he go not, witnesses must be called. Then let the summoner 
apprehend him. If he hang back or try to take to his heels, 
then there may be manvs injedioy Should illness or old age 

* Bekker (Aktumen, voL L p. 88, note) says that leffe agere meant to proceed 
according to statute {naeh dem Qesetz verfahren)^ — the view generally adopted. 
''To proceed as prescribed by statute" seems to be the idea in his mind. ''To 
proceed in the way recognised by statute," i.e. by the XII Tables, appears more 
accurate. In jure eesaio (surrender before a magistrate) was a legis actio (Gai. iL 
24) whether employed to effectuate an adoption, an emancipation, a manumission, 
or a conyeyance of property ; but there is no reason to belieye that it was a 
statutory invention ; all that we are told of its history is that it was confirmed 
by the XII Tables (Paul, lib, i, manual, in Vat, Frag. § 50) ; and, as regards 
the leg, ad, per pignoris capumem, Gains says expressly [iv. §§ 26, 27] that in 
tome cases its employment was sanctioned not by statute but by custom. 

^ A party who would not do what was necessary to the trial of a cause was 
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be an obstacle/ the summoner must provide a conveyance, but 
need not furnish a litter unless he likes/' and so on,^ Once 
before the magistrate (king, consul, or praetor), the plaintiff 
stated his contention in a few formal words. If admitted 
unqualifiedly by the defendant^Jthe laagialaatQ at oacfi _jr»« 
nounced his decree, leav ing t.hg plaintiff to -^nrk nnt hy 
remedy as the law prescribed. But if the case presented was 
met either with a denial or a qualified defence, and appeared 
to the magistrate to be one proper for trial, he remitted it for 
that purpose either to a collegiate tribunal or to one or more 
private citizens as judges or arbiters. The act of remit was 
technically litis contestaiio or ordinatio judicii ; the first so 
named because originally the parties called upon those present 
to be witnesses to the issue that was being sent for trial.^ 
This was the ordinary practice both under the system of the 
legis actiones and that of the formidae, and prevailed until the 
time of Diocletian.^^ 

In the first stage the proceedings were said to be injure, 
and the duties of the magistrate in reference to them made up 
hia jurisdictio ; in the second they were said to be injudido, 
those presiding in it being styled jvdices. The similarity 
of the terms used to denote those two distinct functions is 
remarkable. Jwdex is the same as jfUL& dicens ; yet the magis- 
trate was also said jus dicere}^ The most likely explanation 
is that given by Cicero and Dionysius, — that originally the 
judicial office was not thus partitioned, but that in ordinary 
litigation the king not only decided whether there was a 
relevant case averred, but himself heard and considered the 
merits and pronounced a final judgment. " As the duties and 
avocations of the supreme magistrate became more onerous, it 
was found necessary to delegate to others part of his judicial 
functions. In some cases the delegation seems to have been 

regarded as declining the defence, and dealt with asjudiccUus. See linger, Z, /. 
EQ. vol. vii. p. 206. 

> See Brans, p. 16, and compare Voigt, XII Tafdn^ vol. i. p. 693. 

* Paul. Diac v. QcmUttari (Bruns, p. 265). 

^^ [As to liliA coTitesicUio under the formulary system, see infra, p. 886.] 

^ The consols were sometimes officially styled Judicea (Varro, De L, L, vi. 
88, Bruns, p. 806). 

" Cic. De Rep. ▼. 2, 8 (as in § 16, note 6) ; Dion. Hal. z. 1. 
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to the jpontifib, in others to lay senators, and at last to have 
been definitely regulated by Servius Tnllius, to whom there 
seems reason to attribute alike the creation of the centum viral 
court and the institution of the single judge (untis judex)^^ 
After that it became the rule that the magistrate, in the 
exercise of his jurisdictio, if the matter could not be settled at 
once by admission on the part of the defendant (confessio in 
jure), did no more than determine whether the plaintiff was 
entitled to an issue, remitting it if granted either to the cen- 
tumvirs or a single judge to pass judgment on the question 
involved. This was all the judge, whether sole or collegiate, 
had to do. He was " right-declarer " only, not " right-enforcer." 
If his judgment was for the plaintiff, the latter, if he failed 
in obtaining an amicable settlement, had himself to make it 
operative by subsequent proceedings by Tnarvus injectio, and 
that under the eye of the magistrate, not of the judge. 

From an enumeration in Cicero of a variety of causes 
proper to the centumviral court, the conclusion seems war- 
ranted that it was its peculiar province to decide questions 
of quiritary right in the strictest acceptation of the words." 
They were all apparently real actions (vindicatiories) ; ^^ — 
claims of property in land or of servitudes over it, of right as 
heir under a testament or in opposition to it, of rights of 
tutory and succession ai intestato as agnate or gentile, and 
so forth. In all of these it was a numerous court of Quirites, 
advised in the early republic by a pontiff, that determined 
by its vote the question of quiritary right submitted to it. 
Many such questions in course of time, possibly at first of 
express consent of parties, came to be referred to a single 
judge ; but some, and notably claims of inheritance imder or 

^ See supra, § 15, and notes 10-17. 

^* *'In quibus usucapionom, tutelaram, gentilitatnm, agnationmn, allu- 
vionum, circumluyionum, nezonim, mancipiorom, parietam, luminum, stilli- 
cidionim, testamentorum ruptoram aut ratonim, ceteranimque renun innn- 
merabiliam jura veraentur" (Cic. De Or, i, 88, § 173). 

16 Xho '* nsxorum . . jura " in the passage quoted in last note does not refer 
to the obligationary nexum described in a previous section (§ 31), and which was 
abolished by the Poetilian law of 428, bat to one of the titles (Jldueia) on which 
real property might be held. The word oocurs frequently in Cicero in this sense ; 
e.g. De hanitp, resp, 7, § 14 — *'Multae sunt domus in hac urbe . . . jure 
hereditario, jure auctoritatis (usucapion !), jure mancipii, jure nezi." 
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in opposition to a testament, were still remitted to the cen- 
tumviral court in the classical period. Personal actions, how- 
ever, unless, perhaps, when they arose under a lex rruincipii 
(p. 133), do not appear ever to have fallen within its cognis- 
ance: these were usually sent to a single judge — ^a private 
citizen — selected by the parties, but appointed by the 
magistrate, and to whom the latter administered an oath of 
office. But in a few cases in which an eiction involved not so 
much a disputed question of right as the exercise of skill and 
discretion in determining the nature and extent of a right that 
in the abstract was not denied, the remit was to a plurality of 
private judges or arbiters, usually three. 

Section 34. — ^Thb Legis Actio Sacramento ^ 

The characteristic feature of the l^is actio sacramento (or 
actio sacrameTUi) as described by Gaius,^ and that from which 
it derived its name, was that the parties, after a somewhat 
dramatic performance before the consul or praetor, each chal- 
lenged the other to stake a certain sum, whose amount was 
fixed by statute, and which was to abide the issue of the 
inquiry by the court or judge to whom the cause was eventu- 
ally remitted. This stake Gains refers to indifferently as 
sacraTnentvmi, summa sacramenti, and poena sacramenti. The 
formal question the court had to determine was, — ^whose stake 
had been justified, whose had not (cufus sacramentim, jtistwm, 
eujua injustv/m)\ the first was returned to the staker, the 
second forfeited originally to sacred and afterwards to public 

^ To the literature in § S3, note 1, may be added AsveruB, Die legis actio 
9aerame7Uiy Leipsic, 1837 ; Buschke (rev. Asverus), Richter's Krit. JB. yol. iii. 
(1889), p. 665 9q,; Stintzing, VerJuUtniss d, I, a. scLcrammto zum Ver/ahren 
dutch sponsio pra^'tidicuUiSt Heidelberg, 1853 ; Danz, SacrcUe SehiUz, pp. 151- 
221 ; Maine, Anc. Law, p. 875 sq. ; Danz, '* Die L a. sacram. u. d. lex Papiria,*' 
in Z. /. HO. voL vi. (1867), p. 339 sq, ; Buschke, JHe muUa u, d, saeramefUum, 
Leipsic, 1874 ; Lotmar, Zur L a. sacramento in rem^ Munich, 1876 ; Brinz (crit. 
Lotmar), " Zur Contravindication in d. 1. a. sacr." in the Festgalbc zu SpengeVs 
Doetor-jubHavm (Munich, 1877), pp. 95-146 ; Miinderloh, " Ueber Schein u. 
Wirklichkeit an d. 1. a. sacramenti," in the Z.f. RG, vol. xiii. (1878), p. 445 
sq. ; E. Roth, in the Z, d. Sav. Stift, vol, iii. (1882), R, A. p. 121 sq. ; Fioretti, 
Legis actio sacramento, Naples, 1883; Jhering, ''Reich u. Arm im altrom. 
Civilprozess,'* in his Scherz u. Bmst, p. 175 sq. 

• Gai. iv. 13-17. 

12 
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uses. But the deddon on this fonnal question necessarily 
involved a judgment on the matter actually in dispute ; and, 
if it was for the plaintiff, entitled him, failing an amicable 
anangement, to take ulterior steps for making it efiectuaL 
The procedure was still employed in the time of Gains in the 
few cases that continued to be referred to the centumviral 
court, but otherwise had been long in disuse. 

Gains explains that it was resorted to both in real and 
personal actions. Unfortunately the MS. of his Institutes is 
defective in the passage in which he described its application 
to the latter. We possess the greater part of his account of 
the actio in rem as employed to raise and determine a question 
of ownership ; but the illustration he adduces is that of vindi- 
cation of a slave, — not so interesting or instructive as the 
proceedings for vindication of land. These, however, can be 
reconstructed with tolerable certainty with the aids derivable 
from other sources.® 

The parties appeared before the magistrate, each armed 
with a rod (festttm) representing his spear (gmr or Juista), the 
sjrmbol, as Gains says, of ownership in law.^ The first word 
was spoken by the raiser of the action, and addressed to his 
opponent:^ '^I say that the land in question [describing it 
sufi&ciently for identification] is mine in quiritary right {meum 
esse ex jure Qmritiiim) ; wherefore I require you to go there 
and join issue with me in presence of the magistrate (injure 
manum cansererere)" Thereupon, according to the earliest 
practice, the magistrate and the parties, accompanied by their 
friends and backers (or, as one might say, their seconds), pro- 
ceeded to the ground for the purpose, — the court was transferred 
from the forum to the land itself. As distances increased, 

• Principally Cio. Pro, Mwr, 12, § 26, and Anl. Gell. xx. 10. 

* GaL iv. 16. [Some writers think that the action was originally only appli- 
cable to movables. This is in accordance with the theory that private owner- 
ship and alienation of land was unknown in early Rome. See supra, p. 89, n. 9.] 

' In a sacramental litigation about a question of property the parties were 
not exactly plaintiff and defendant ; for he against whom action was taken had 
to maintain his own right, and not merely deny that of his opponent. Hence 
Gaius does not speak of them as actor and reus (plaintiff and defendant), but as 
adversaries {adversarii). One vindicated ; the other counter- vindicated. [It was 
in a sense an action directed against the thing itself. The one party brought it 
into court and claimed it as his ; the other counterclaimed. Girard, p. 968, n. 4.] 
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however, and the engagements of the consuls multiplied, this 
became inconvenient. Instead of it this course was adopted, 
— that the parties went to the spot without the magistrate 
but on his command, and joined issue in the presence of their 
backers, who had been ordered to accompany them, and who 
may have made a report on their return of the due observance 
of formalities. Still later the procedure was further simplified 
by having a turf brought from the place beforehand— probably 
as time advanced there would be no very particular inquiry as 
to where it had been obtained — and deposited a few yards 
from the magistrate's chair ; and when he ordered the parties 
to go to the ground and join issue, they merely brought forward 
the turf and set it before him, and proceeded to make their 
formal vindications upon it as representative of the whole 
land in dispute.^ 

The ritual was as follows. The raiser of the action, 
addressing his adversary, again affirmed his ownership,^ but 
this time with the significant addition — '' As I have asserted 
my right by word of mouth, look you, so do I now with my 
vindicta;'*^ and therewith he touched the turf with his rod 
(which was called virulicta when employed for this purpose). 

* Joinder of issue on the spot in presence of the magiitrate was teohnicaUy 
IK Jure manum conserere ; before witnesses, but oatwith his presence, it was 
EX jwrt manv/m conaerere ; on the turf before him it was again in jure mawum 
conserere. Some editors read manua eanserere instead of Tuanum eonserere. But 
this destroys the idea. It was not that the parties lifted or pretended to lift 
their hands against each other ; it was that they asserted and counter-asserted 
ownership under the old name of mcmua. This is evident from the language of 
Gellius in xz. 10, § 8 — wrreptio mamis, not manibus; and xx. 10, § 9 — ad 
eoneerendam manum^ not conaerefndas numus, [Mtiller in his edition of Varro, 
de L. L, vi. § 64, prints ^^adaerere manu** but remarks that the MSS. have 
**manwn,** See supra, p. 60, n. 23 ; Cuq, p. 409, n. 4.] 

' The words in Gains (iv. 16) are — *'meum esse aio secundum suam oausam." 
The "secundum suam causam" is generally printed as part of the formula 
recited by the vindicant, and supposed to have occurred in all vindications. But 
it rather seems to be parenthetical. Gains is giving the ritual appropriate in 
vindication of an individual {?ufmo) ; and in such a case it was often necessary 
to explain in what character he was claimed, — as a Jilitisftxmiliae, pupil ward, 
free bondman, or what not All he means, therefore, by the words "secundum 
suam causam " is that the vindicant should be careful to make the necessary 
explanation. There was often no occasion for it in vindication of land, as in the 
example in the text. 

* This is a free paraphrase of the words of Gains — "sicut dixi, ecce tibi, 
▼indictam imposui." 
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The word was then taken up by the magistrate in the shape 
of a question to the other party whether he meant to counter- 
vindicate. If he replied in the negative, or made no response, 
there was instant decree (addictio) in favour of the first party, 
and the proceedings were at an end.® If, however, he counter- 
vindicated, it was by repeating the same words and re-enacting 
the same play as his adversary : — '' I say that the land is mine 
in quiritary right, and I too lay my vindi/sta upon it." The 
verbal and symbolical vindication and counter -vindication 
completed what was technically the manua consertio. The 
parties were now in this position, — that each had asserted his 
ownership, and had figuratively had recourse to arms in main- 
tenance of his contention. But the matter was to be settled 
judicially ; so the magistrate once more intervened, and ordered 
both to withdraw from the land. The dialogue was then 
resumed, the vindicant demanding to know from his opponent 
upon what pretence (caiisa) he had counter-vindicated. In 
the illustration in Gaius he avoided the question, and pleaded 
the general issue, — " I have done as is my right in laying my 
vindicta on the land." ^® 

The proceedings had now reached the stage at which the 
sacrament came into play. The first challenge came from 
the vindicant, — "Since you have vindicated unrightfully, I 
challenge you with a sacrament of 500 asses;'* to which the 
counter - vindicant . responded, — " And I you." This was 

* By arrangement between transferrer and transferree, the procedure down 
to this point was often employed as a mode of conveyance, the transferree taking 
the position of vindicant ; it constituted the surrender in court {in jure oessio) 
referred to in previous sections (see p. 137). 

^^ There can be little doubt, however, that in certain circumstances the 
counter-vindicant would deem it expedient to disclose his title. This was very 
necessary where he attributed his right to a conveyance upon which two years' 
possession had not yet followed ; in such a case he had to name his author 
{avjdorem lavdare) if he desired to preserve recourse against the latter on the 
warranty implied in the mancipation. That probably entailed a suspension of 
the proceedings, to allow of the author's citation for his interest ; and on their 
resumption, if he appeared and admitted his attctoriias, he was formally made a 
party to the action. Valerius ProbUs, iv. 7 {Coll, lib, jur. anUju^tinxani^ vol. ii 
p. 144), has preserved the interrogatory addressed to him by the vindicant — 
''Quando in jure te conspicio, postulo, anne far (fias?) actor?" Cicero {Pro 
Mur, 12, § 26) quotes the first five words. On the subject of laudatio auctoris 
generally, see Voigt, XII Ta/eln, vol. ii. p. 195 sq. 
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technically the sacramerUo provocatio. The magistrate there- 
upon remitted the matter for trial to the centumviral court, or 
possibly, in certain cases, to a single judge ;^^ and in the 
presence of witnesses called by the parties (litis contestatio) 
declared what exactly was the question put in issue, and which 
court or judge was to decide. At the same time, according to 
Graius's account of the procedure, he required sureties from the 
parties for the eventual payment by him who was unsuccessful 
of the sacrament he had ofiPered to stake, and which became a 
forfeit to the exchequer. (The original practice was that the 
stake was deposited by both parties in the hands of the 
pontiffs before they were heard by the centumviral court ; after 
judgment that of the gainer was reclaimed by him, while that 
of the loser was retained for religious uses.^^) The magistrate 
also made arrangements for the interim possession of the land 
by one or other of the litigants, taking security from him that, 
if he was eventually unsuccessful, it ^ould be returned to his 
opponent, along with all the fruits and profits drawn in the 
interval. At the trial, as both parties were vindicants, there 
must have been a certain burden of proof upon both sides. 
The vindicant, one may believe, must have been required to 
establish in the first instance that the thing he claimed had at 
some time been his ; and then, but probably not till then, the 
counter -vindicant would have to prove a later title in his 
person, sufficient to exclude that of his opponent. The 
judgment, as already observed, necessarily involved a finding 
on the main question ; but in form it was a declaration as to 
the sacrament, — that of the party who prevailed was declared 
to be just, and that of his unsuccessful opponent imjust.^^ 

^^ In what remains of his description of the actio sacramerUo in personam 
Gains says that, in terms of a lex Pinaria (which Hnschke, RUdorff, and 
Mommsen attribute to the year 282, and Voigt to 322), the praetor required the 
parties to attend on the thirtieth day after the sojcramento provocatio for the 
appointment of a judge ; and because, in speaking of the action in rem, he says 
that after provocation the same procedure followed as in the personal one (eadem 
sequeharUur quae ciitn in persmmm ageretur), most writers assume that here too 
there was a remit after thirty days to a single judge. Probably in time, with 
certain exceptions, this became common enough ; but originally, as has been 
shown in a previous section, and possibly for a couple of centuries, the remit in 
real actions was usually to the centumviral court [Supra, p. 72.] 

" See Appendix, Note D. w Cic. 'Pro. Caec. 88, § 97. 
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Looking at this ritual as a whole, the conviction is irre* 
sistible that it could not have been so devised by one brain. 
It reveals and combines three distinct stages in the history of 
procedure, — appeal to arms and self-help, appeal to the gods 
and the spiritual power,^^ appeal to the civil magistrate and his 
judicial office. As Gellius says, the real and substantial fight 
for might, that in olden days had been maintained at the point 
of the spear, had given place to a civil and festucarian combat 
in which words were the weapons, and which was to be settled 
by the interposition of the praetor.^^ But this does not explain 
the sacramentum. Very various are the theories that have 
been proposed to account for it According to Gains, it was 
nothing more than the sum of money staked by each of the 
parties, and which was forfeited originally to sacred and after- 
wards to public uses by him who was unsuccessful, as a penalty 
for his rashly running into litigation; and substantially the 
same explanation is given by Festus in one of his definitions of 
the word.^* But this is far from satisfactory ; for it involves 
the absurdity of declaring that a penalty imposed by law could 
be unjust {injvMum) in any case, and the still greater absurdity 
of declaring it just in the case of the party who was in the 
right, and unjust in the case of him who was in the wrong. 
There is another definition in Festus ^^ — '' a thing is said to be 
done Sacramento when the sanction of an oath is interposed " 
— ^that lends support to the opinion of Danz, Buschke, R 
Both, and one or two others, that there was a time when 
parties to a question of right were required to take an oath to 
the verity of their respective assertions ; that they were also 
required concurrently to deposit five bullocks or five sheep, 

1^ It most not be lost sight of that in the regal period the king livas also chief 
pontiff, — that he was the embodiment of the spiritual as well as of the secular 
power. 

" AuL Oell. XX. 10, § 10. Vindicare is just vim dicare, to proclaim a 
mightful right [The derivation seems to be from vim dicere in the sense of 
asserting a violent claim (hence vmdeXf vindicare) as contrasted with jtu dictre, 
asserting a rightful claim (henoo judex, Judicare). Some philologists, however, 
favour the derivation of vindicare from vennm dicere in the sense of declare the 
price, or declare for sale — claim, the e of venum changing its quantity before nd. 
See Wharton, Etym. Lot. p. 116 ; H. Kriiger, Geseh. d, cap. dettu pp. \92 sq.] 

" Fest. V. Sacramentum (Bruns, p. 289). [Cf. Varro, de L, L. v. 180.] 

" Fest V. Sacramento (Bruns, p. 289). 
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according to the nature or value of the thing in dispute, to 
abide the issue of the inquiry ; ^^ that the question for deter- 
mination was whose oath was just and whose unjust ; and that 
he who was found to have sworn unjustly forfeited his cattle 
or sheep as a piamentum, — a peace-offering to the outraged 
deity, — while the other party reclaimed his firom the repository 
in which they had been detained in the intervaL^^ 

The authors referred to are far from unanimous as to 
detaUs, which is not surprising considering how meagre are the 
materials upon which their theories are constructed. But there 
seems to be enough to render it more than probable that, at an 
intermediate stage between the vera solida vis of the ancient 
times and the vis civilis et festucaria which Gellius and Gains 
depict, there was a procedure by appeal to the gods through 
means of oaths of verity sworn by the parties, in the manner 
and with the consequences that have been indicated. Whether 
that was still the practice at the time of the decemviral legis- 
lation there is no means of judging. That in time it should 
have dropped out of the ritual is quite in the order of things. 
Its tendency was to become a mere form, imposing no real 
restraint on reckless litigation. The restraint was rather in 
the dread of forfeiture of the sacramental cattle, sheep, or 
money that would follow a verdict that an oath had been 
unjust. And it must have been felt besides that it was unfair 
to brand a man as a false - swearer, needing to expiate his 
offence by an offering to the gods, whose oath had been 
perfectly honest. That he should suffer a penalty for his 
imprudence in not having taken more care to ascertain his 
position, and for thus causing needless annoyance to others, 
was reasonable, but did not justify his being dealt with as 
one who had knowingly outraged the deity to whom he 
had appealed. So the oath — the original sacramentum — dis- 

" It was the Lex Atemia Tarpeia of the year 300 v.c. that comxnuted the five 
bullocks and five sheep into 500 and 50 lbs. of copper respectively (Cic. De Itep. 
u. 35, § 60, where the words usually printed "de multae sacramento " should 
read *'de multa et sacramento '*) ; Fest. v. Peeulaius (Bruns, p. 279). For the 
pounds' weight of raw metal the XII Tables substituted the same number of 
asses; declaring that 500 should be the summa sacramenH when the cause of 
action was worth 1000 asses or more, 50 when worth less, or the question one of 
freedom or slavery (6ai. iv. 14). [Grell. xL 1 ; supra, p. 57.] 

^ See Appendix, Note E. 



184 THE JUS CIVILE part ii 

appeared, the name passing by a natural enough process to the 
money which had been wont to be deposited before it was 
sworn ; but which now ceased to be an offering in expiation 
by a false-swearer, and became a mere penalty of rash litiga- 
tion (poena temere litigantis),^ The incongruity was in the 
retention in the mouth of the fudex of the old formula — " The 
sacrament of A is just, that of N unjust ; " to be explained 
only by that spirit of conservatism which pervaded the Boman 
jurisprudence, and which forbade the abandonment of old forms 
on merely theoretical considerations, so long as they could be 
adapted in practice to altered conditions. 

It may well be assumed that in most cases the finding of 
the court as to the justness or unjustness of the respective 
sacraments of the parties was the end of the case, — that it was 
at once accepted and loyally given effect to. If in favour of 
the party to whom interim possession had been awarded by 
the magistrate, there could be no difficulty ; he retained the 
object of dispute, with the fruits and profits he had drawn in 
the interval between litiscontestation and judgment. If, how- 
ever, the finding was for the other party, and amicable arrange- 
ment was delayed, it is by no means quite clear what course 
was followed. Gains says that in awarding interim possession 
(vindidas dicere) the praetor required the grantee to give 
security by sureties (praedes) to his adversary for restitution to 
the latter in the event of his success ; ^^ while Festus preserves 
a law of the XII Tables which, according to Mommsen's 
rendering, declared that when it turned out that interim pos- 
session had been awarded to the wrong party, it was to be in 
the latter's power to demand the appointment of three arbiters, 
who should ascertaiQ the value of the object of vindication and 
its fruits, and assess the damages due for non-restitution at 
double the amount^ This provision seems to have been 
intended to afford the wrongful interim possessor, who was not 

20 Rubr. tit Inst. iv. 16. » Gai. iv. 16. 

^ ''Si vindiciam falsam tulit, si velit is, praetor arbitros tris dato. Eoram 
arbitrio rei firtictus duplione damnum decidito:" Feat. v. Vindiciae (Bnms, 
p. 300) ; Mommsen, Fest. eocL quatem. XVI. (Berlin, 1864), p. 84. This law is 
generally supposed to have been in one of the supplementary Tables of the year 
804 ; if so it was probably intended to qualify the rigour of the provisions about 
manua injectio in Table III. See Voigt, Jils, not, vol. iii. pp. 702-716. 
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in a position to make specific restitution to his successful 
opponent, a means of avoiding the apprehension and imprison- 
ment which were the statutory consequences of failure to 
implement a judgment (§ 36).^^ It is probable that in time 
this duplicated money payment came to be regarded as the 
satisfaction to which the successful party in a vindication was 
entitled in every case in which, no matter for what reason, he 
was unable to obtain the thing itself and its fruits from their 
interim possessor ; that consequently an arbitrium litis aesti- 
mandae, or reference to arbiters to assess their value, resulted 
in every such case ; and that it was to assure its payment that 
the praetor required the party to whom the interim possession 
was awarded to give to his opponent the sureties (praedes litis 
et vindidarum) to whom Gains alludes.** 

Such was the legis actio sacramento in rem when the 
ownership of lands was the matter of controversy. But every 
sort of mantes which a man could pretend to have over persons 
or things might be vindicated by the same process, although 
necessarily with variations, more or less important, in the 
ritual If his right over a woman whom he alleged to be his 
wife was disputed, or over a person who he averred was his 
JUitisfamUiaSf or his &ee bondman in mandpio, or his slave, 
an actio sacram^enti in rem was the appropriate remedy. So 
it was when he claimed an inheritance as heir ; and so it was 
when he claimed an easement or right of servitude over 
another person's land, or desired to have it established that 
his own was free from such a burden. If a man detained by 
another as a slave alleged that he was really a freeman, it was 
by the same process that he obtained a judgment, suing by a 
third party who got the name of adsertcr libertatis ; in this 
case the XII Tables limited the sacramental penalty to fifty 
asses, and prescribed that during the dependence of the process 

2» Voigt (Jus, not. vol. iiL p. 706 sq. ; XII Tafdn, vol. ii. p. 656. note 14) 
holds, contrary to the view generally entertained, that the provisions of the 
Tables in reference to execution upon res jure jiulicatae were not confined to 
judgments for money. 

** [Another theory is that, while the possessor could not be proceeded against, 
the praedeSf who were really bound in his place and not merely as accessories, 
were directly subject to execution as debtors of the State. On this and other 
theories, see Cuenot, Nouv. Hev. Hist, 1893, p. 345 sq. ; cf. Jhering, Oeist (4th 
edition), 1888, iiL Yorrede, p. xi. sq. ; Girard, pp. 328, 829 note 1.] 
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the party whose status was in dispute should enjoy that of a 
freeman. It has even been suggested, though somewhat tenta- 
tively, by so circumspect an authority as Brinz,^ that it is 
possible that the actio sacramento in personam (described by 
Gains in a page of which unfortunately not more than half a 
dozen words are legible in the Yerona MS.) was originally 
nothing but a vindicatio. Entertaining, as he does, the opinion 
that in the old law a debtor was practically subject to the 
manris of his creditor, who might reduce him into quasi-slavery 
on his failure to meet his engagements, he asks — ^Was the 
personal action at first anything else than a dispute as to the 
bondage or freedom of the debtor, — an action in rem, in which 
a vindex (p. 194) took the place of an adsertor libertatis ? The 
suggestion is novel, and worthy of further consideration. 

The ordinarily received opinion, but which rests on slender 
foundations, is that from the first the parties to a personal 
action met on equal terms ; that if it was a case of money 
debt, the creditor commenced the proceedings with the aver- 
ment that the defendant owed him the sum in question, — " I 
say that you ought to pay me (dare oportere) 1000 asses;" 
that this was met with a denial ; and that a sacramental chal- 
lenge followed on either sida^ All are agreed that the remit 
was to a single judex, after an interval of thirty days from the 
proceedings in jure ; that where the claim was for a definite 
sum the plaintiff had to establish his case to the letter; and 
that his sacrament was necessarily declared unjust if he failed 
to prove his claim by a single penny. But there is consider- 
able diversity of opinion as to whether by this form of process 
a claim of uncertain amount could be insisted on, — as, for 
example, one for damages for breach of a warranty (by lex 
mandpii) of acreage of lands sold, or of their freedom from 
burdens. If it could, then probably the question raised and 
dealt with sacram^nto wjw the abstract one of liability, — was 

^ In his paper "On the idea involved in the word dbligaiio" (OrHnhuCs 
ZSchr. vol. i. p. 23 sq.), 

" Valer. Prob. iv. Nos. 1 and 2, has these formuUbe — " aio te mihi dare 
oportere," and "quando negas, te sacramento quingenario provoco." The 
latter has all the appearance of having belonged to the sacramental procedure : 
but the former may quite as well have belonged to the Ugia actio per condictionem 
(infra, § 41). 
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the warranty given, and has it failed ? the sum due in respect 
of the breach being left to be dealt with in a subsequent arbitral 
process {arbitrium litis aestimandae). 

Section 35. — The Legis Actio per Judicis 

postulationem ^ 

The defects of the Verona MS. have deprived us of Gaius's 
account of the legis actio per judicis postvlationem. There is 
little elsewhere that can with any certainty be said to bear 
upon it. The most important is a note in Valerius Probus — 
T.P,R.LA, V.P, V,D,y which is interpreted — te^ praetor, pcdicem 
arbitrumve postulo vii des? This petition to the magistrate — 
king, consul, praetor — ^to appoint a judge, arbiter, or arbiters 
(as the case might be), in all probability was part of the pro- 
cedure in the action, and that from which it derived its dis- 
tinctive name. Beyond this all is conjecture alike as to the 
nature and form of the action and the cases to which it was 
applicable. Gains says of the legis actio sacramerUo that it 
was general, and that it was the procedure that was to be 
resorted to where no other was prescribed by statute. The 
extant fragments of the XII Tables contain no such indica- 
tions as this would lead us to expect ; there is not a trace in 
them of an express instruction that proceedings in any par- 
ticular case were to be per judicis postulationem. There are 
amongst them, however, two or three provisions about arbitria,^ 
— references of questions to arbiters, which were to be deter- 
mined by them, not necessarily by an affirmance or negation 
of the respective pretensions of parties, but according to their 
conviction of what was right in the circumstances, although it 

^ To the literature in note 1 to § 33 add — Baron, "Zur leg. act. per judicis 
arbitrive postulationem," in the Festgabef&r Aug. W, HeffUr (Berlin, 1878), p. 
29 aq. ; Huschke, MulUt, etc. p. 894 8q. ; Adolf Schmidt, ** Ueber die 1. a. per 
jud. post." in the Z, d. Sav, Stift, vol. ii. (1881), R, A. ^, 146 sq. ; Voigt, XII 
Tafeln, vol L § 61. [Cuq, Irat, Jurid, pp. 416-422.] 

^ Valer. Prob. iv. 8 {ColL libror, Jur, Antejust. voL iL p. 144). [As to the 
first letters T.P.B. see Rudorff in Puchta, InsL ii. § 162, note a; Huschke, 
Jurisp. AnUj\ (6th ed.), p. 139 ; Schmidt, as above, p. 147, n. 1.] 

' £.g. "arbitriimi falsae vindiciae," Fest. v. Vindidae (Bruns, p. 800); 
"arbitrium familiae erciscundae," Cic. P. Caec, 7, § 19, Gai. in Dig, x. 2. 1, pr. ; 
** arbitrium finium regundorum," Cic. De Leg, i 21, § 66. 
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might fall short of what was claimed on the one side or be in 
excess of what was conceded on the other. The number of 
those arbitria may have increased subsequently to the decem- 
viral legislation ; indeed, Cicero applies the name to all those 
actions which gave rise to what are more familiarly termed 
bonae Jldei judicia (p. 337) ; and some of them may have been 
initiated by proceedings per judicis posttdationem so long as the 
legis adiones were in general use.^ 

An incidental observation of Gaius's, however, about another 
matter,^ leaves little doubt that the jvdicis posttUatio was also 
employed to initiate stricti juris judicia, — actions in which the 
judge had no latitude, but was bound to find for the defendant 
unless the plaintiff established his claim to the very letter of 
it. What were they ? When one looks into the matter, it is 
apparent that under the arrangements of the XII Tables 
sacramental procedure must often have been out of the ques- 
tion.* A man would hardly think of raising in that form a vindi- 
cation of property of less value than the minimum sacramental 
penalty, or of claiming by it (say) a fine of five-and-twenty 
cLssts for an assault, or of the same sum for the loss of a tree 
of his cut down maliciously.^ As the condidio was of later 
introduction, the conclusion is all but inevitable that his 
remedy must have been per judicis postulMionem. Many 
jurists, however, are of opinion that its employment was not 
limited to cases whose trifling pecimiary importance rendered 
sacramental procedure inappropriate. Buschke seems inclined 
to hold that in most personal actions the plaintiff had it in his 
option to proceed in either form he pleased. Earlowa main- 

* [Ui)on arbitria see Cuq, pp. 668-67. He attaches much importance to them 
in the development of the law.] 

* Gal. iv. 20. He is speaking of the leg, act. per condicticnem {infra, § 41), 
introduced by the Silian and Calpurnian laws. That action was for obtaining a 
judgment upon a claim for a definite sum of money or some other res certa. He 
says the necessity for it was far from obvious, seeing that such claims could 
quite well have been insisted in sacramento or per judicis postulationeTJu Yet 
the j^ulieia to which those statutes gave rise were in the first instance essentially 
stricti juris. 

* Bekker {Aktianen, vol. i. pp. 65-67) points out a considerable number of 
the remedies of the XII Tables which it would have been very difficult to make 
operative sacramento, 

7 Such was the penalty imposed by the Tables for the offences referred to. 
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tains the doctrine that outside the XII Tables there was a 
great variety of rights whose sanction was jiis, — consuetudin- 
ary, not statute law; that actions for their protection were 
jurgia, not lites ; and that jvdids posttUatio was the procedure 
by which such jurgia were dealt with.® Voigt discovers ample 
scope for the employment of this form of procedure within the 
Tables themselves. He finds in them the matter of not less 
than fifty-two actions ; and, undaunted by Gaius's remark about 
the generality of the actio sacramento, does not hesitate to 
assign to each of them its appropriate procedure. Ko fewer 
than thirty-five of them must, in his view, have been initiated 
by judids arbUrive postidatio, of which nine resulted in arhitria 
and the remainder in jvdida,^ His reasoning is ingenious, but, 
in the almost entire absence of direct authority to support it, 
can hardly be called convincing. 

While it is impossible with certainty to trace the history 
of this procedure to its first beginnings, yet the impression is 
general that it must have originated in the regal period. There 
were three different positions in which an appeal for aid might 
be made to a court of justice — (1) when it was a question of 
civil right that had to be decided in terms directly affirmative 
or directly negative of the contention of the raiser of the action, 
and in which questions both of law and fact were involved ; 
(2) when it was only a question of fact that had to be ascer- 
tained, the legal result of the fact, if established, being known 
beforehand ; (3) when facts had to be set against facts, and a 
result arrived at that in the judgment of those who had to 
balance them was fair and reasonable in the circumstances. 
In the first case, as when the contention was meum esse or dari 
oportere (otherwise than under an obligationary nexum), the 
procedure was sacramento, and the reference originally (in all 
probability) to the pontiffs, although afterwards to the centum- 
viral court or to a fudex ; in the second, as when the question 
was — ^had or had not the defendant assaulted the plaintiff, and 
so incurred the fixed and invariable statutory penalty ? — it was 
probably to a jvdex without the intervention of a sacrament ; 

* Earlowa, Bom, CP. pp. 47 sq,, 122 sq, ; [see tuprat p. 70, n. 6]. 
> Voigt, XII Taftln, vol. i. pp. 586-589. See also Jhering (as in g 84, note 
1), p. 208 sq, [Cuq, p. 421.] 
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in the third, as when the matter in hand was the partitioning 
of an inheritance amongst co-heirs, or the determining whether 
operations of the defendant were interfering with the natural 
drainage of the plaintifiTs land and how the mischief was to be 
abated, or the assessment of damages for injury to property, or 
of the sum sufficient to relieve from talion or the statutory 
penalty of theft, the reference was to an arbiter or arbiters. In 
the procedure mcramtrUo the pleadings opened directly with an 
averment of right — " I say that this is mine," "" I say that the 
defendant is bound to pay me so much;" but in that per 
judieis arbitrive postuiatio there is reason to surmise that they 
commenced with an averment of fact, followed by the resulting 
demand of the plaintiff The details, however, are quite 
imcertain; with this exception, that in some arhitria the 
plaintiff expressly threw himself upon the discretion of the 
arbiters— fuan^um aequius melius est 6b earn rem mihi dan. 

Section 36. — ^The Legis Acno per Manus Injectionbm^ 

In one of his most interesting chapters, and in the shape 
of a dialogue between Sex. Caec. Afncanus the jurist, and 
Favorinus the philosopher, while they and a few others were 
waiting in the quadrangle of the palace to pay their court to 
the emperor, Aulus GreUius introduces an account, put into the 
mouth of Africanus, of some of the provisions of the XII 
Tables, and in particular those regulative of mamis injectio? 
Africanus is made to say that, according to his belief {opinor\ 
the words of the statute were these : " Aeris confessi rebusque 

^ To the literature in § 33, note 1» m&y be added Huschke, Nexum (1846), 
p. 79 aq, ; Savigny, ** Da« alt-rom. Schuldrecht,'* in his Verm, Schrift. voL ii. 
(1850), p. 369 aq.; Hoffmann, Die Farcten u. StmcUen, nebst ArOuing HJber d. 
altromu Schuldtrecht (Vienna, 1866), p. 64 sq. ; Unger, in the Z. /. BO. voL vii 
(1868), p. 192 aq, ; Vainberg, Le nexum et la contrainU par corps en droit rom, 
(Paris, 1874), p. 86 sq.; Brans, in the Z. f, EG, vol. xii. (1876), p. 128 sq.; 
Exner, in the 2,f, JIG, vol. xiii. (1878), p. 392 sq.; Voigt, "Ueber d. (Jesch. d. 
rom. Ezecutionsrechtes," in the BerieMe d. K, Sdchs, Gesellsch, d. Wissensckaften, 
phil-hist. CI vol. xxxiv. (1882), p. 76 sq,; Voigt, XII Tafeln, voL i §§ 63- 
65 ; Jhering (as in § 84, note 1), pp. 196 sq,, 232 sq, [Add H. Kriiger, Gesck, 
der cap, dem, p. 192 sq, ; CJarle, Origini, p. 206 sq,; Cuq, Inst, Jurid, pp. 
422-29]. 

« Gell. Noct. AU, xx. 1, §§ 41-51. 
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jure judicatis triginta dies justi sunto. Post deinde manus 
injectio esto. In jus ducito. Ni judicatum facit, aut quia 
endo eom jure vindicit, secum ducito : vincito aut nervo aut 
compedibus. Quindecim pondo, ne majore, aut si volet minore, 
vincito.® Si volet suo vivito. Ni suo vivit, qui eom vinctum 
habebit, libras farris endo dies dato. Si volet plus dato." 
Africanus continues narrativS : " There was still room for the 
parties to come to terms ; but if they did not, the debtor was 
kept in chains for sixty days. Towards the end of them he 
was brought before the praetor in the comitium on three con- 
secutive market-days, and the amount of the judgment-debt 
proclaimed. After the third capite poenas dahat, or else he was 
sent across Tiber to be sold to a foreigner. And this capital 
penalty, sanctioned in the hope of deterring men from unfaith- 
fulness to their engagements, was one to be dreaded because of 
its atrocity, and of the new terrors with which the decemvirs 
thought right to invest it. For if it was to more creditors 
than one that the debtor had been adjudged, they might, if they 
pleased, cut up and divide his body. Here are the words of 
the statute, ' Tertus nundinis partis secanto. Si plus minusve 
secuerunt, se fraude esto.' " 

Such is Gellius's account of the provisions of the XII 
Tables in reference to this legis aciio. I have preferred giving 
the statutory words in the original ; because in some points 
there is considerable dubiety as to their meaning. But it is to 
be borne in mind that Gellius does not vouch for their accuracy ; 
the Tables were already in his time matter of antiquity, and 
even the jurists knew nothing of them beyond what was still 
in observance.^ That he has reproduced them only partially 
seems almost beyond question; for in another chapter he 
himself quotes a couple of sentences that are to all appearance 
from the same context, " Adsiduo vindex adsiduus esto. Pro- 
letario jam civi, quis volet vindex esto " — " The vindex for a 
freeholder must himself be a freeholder; but any one who 

' The MSS. have ''ne minore aut si volet majore." Puchta (Insl. vol. i 
§ 179, note t), Lange (H&m, Alt, vol. i. p. 155), and Hoffmann (Le, p. 68) support 
this reading ; but most authors concur in altering it as above. 

* Cell. xvL 10, §§ 2-8. [Seneca, however (£p. 114, 18), speaks of the fond- 
ness for antiquarian studies in his time, ''Multi ex alieno seculo petunt verba, 
XII Tabulas loquuntur."] 
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likes may be vindex for a proletarian." * We have to face, 
therefore, the extreme probability that the record is incomplete, 
and the possibility besides that it is not literally accurate. 
There is room for error, consequently, in two directions ; but 
the nature and effect of the procedure in its main features may 
be gathered from the texts as they stand with reasonable 
certainty. 

It was a procedure in execution ; but against whom ? The 
answer depends on the interpretation of the words, " Aeris 
confessi rebusque jure judicatis." The natural reading is, '* For 
acknowledged money debts and judgments obtained by regular 
process of law (Jure) there shall be thirty days' grace." The 
general opinion is that the aeris confessi referred to formal 
admission by a defendant in an action for money due, when he 
first appeared before the magistrate, of the incontrovertibility 
of the plaintiff's claim,^ what in the later jurisprudence was 
called confessio in jure ; and that the rebvs jure judicatis referred 
to judgments by judices on remit from the magistrate in cases 
of disputed litigation/ But this view of the matter is open 
to the objection that it excludes manus injectio on a party's 
acknowledgment or confession where the cause of action was 
anything else than money resting-owing.* The more probable 
explanation is that every acknowledgment before the magis- 
trate in the initial stage of a litigation was regarded in the 

^ GelL xyi. 10, § 5. These two sentences are usually imported into the first 
Table, which regulates in jus voccUio; but comparison with chap. Ixi. of the L 
colon. JuL Grenetivae (Bruns, p. Ill) shows that they related to maniLS injectio. 

' [Or informal admission when he has not properly contested the claim.] 

^ Most modern civilians hold that a judgihent required to be for a certain 
sum of money in order to warrant manus injectio. But, if the generally accepted 
reading of Gains, iv. 48, be right, namely, that under the system of the legis 
acUones a judicial condenmation was in the ipsa resj and not in a pecuniary 
equivalent, there does not seem to be any authority for such an opinion. 
(This view of Gaius's statement, however — which, it is admitted on aU hands, 
requires some correction — has been vigorously combated by Brini, ** Delia con- 
danna nelle leg. act" in the Arch. (Hwrid. voL xzi. (1878), p. 213 sq.^ and 
Montagnon, Sur la nature des condemnalions civiles (Lyons, 1888), p. 6 sq. They 
hold that what Gaius really said was that from the first condemnations were 
always in a sum of money.) 

^ There was, of course, no room for Tnanvj injectio on confession, or rather 
non-counter-vindication, in an actio Sacramento in rem in reference to a movable 
at any time, or to land when the procedure was on the spot ; for the vindicant 
had simply then and there to appropriate it. 



SECT. 36 THE L. A. PER MANUS INJECTIONEM 193 

decemviral period as res jv/re judicata;^ for, although it is 
nowhere so stated, it is impossible to suppose that an admission 
or non-negation of a plaintiff's claim by the defendant was not 
followed by a magisterial finding or declaration, which was 
as much a judgment as the decision of the centumvirs or a 
judex on the justness or unjustness of a sacrament.^^ From 
this point of view the aeris confessi of the Tables must have 
had reference to something else than confessio in jure ; and 
this, as has already been observed, can only have been nexal 
indebtedness (p. 150). If, as some think, this was created not 
simply by a lender imposing obligation on a borrower by the 
words dare damnas esto, but by the latter acknowledging its 
existence in the words dare damnas sumi, it would be difficult 
to conceive a more perfect illustration of aes confessum. But 
even without the debtor's verbal acknowledgment, his accept- 
ance of the loan on the terms recited by his creditor in presence 
of the representatives of the people was a public recognition of 
indebtedness to which the epithet was hardly less appropriate. 
Gains, in explaining the way in which an obligation was 
discharged by the copper and the scales,^^ says it was the 
proper course to be followed when the debt had arisen either 
per aes et libram or ex causa judicaii; in the former case, he 
says, the debtor was called darrmatus, in the \2X\^t judicatus or 
condemnaius. In his brief description of rrbanus injectio}^ he 
limits its application to the same two classes, the jvdi4xUi and 
the damnati. There is not a word in either passage about the 
(in jure) confessus. No other explanation of the omission is 
possible but this, that such an one was regarded as judicaius. 
The aeris confessi of the Tables, therefore, must have referred 
to the case of the debtor whom Gains calls damnatus, — him 
who had been laid under obligation per aes et libram and dare 
damnas esto ; in other words, the nexus or nexal debtor.^^ 

* V\niat else was the meaning of the brocard, "Confessus pro judicato 
habetur"? 

^^ [Cf. the addiction which terminated a cessio injure. — Gai. ii. 24.] 

" Gai. iii. 173-175. ^ Gai. iv. 21. 

"^ Gains includes amongst the damnati the heir whom a testator had burdened 
with a legacy by the words "dare damnas esto " (termed " legatum per damna- 
tionem," Gai. iL 201). But this was unknown at the time of the enactment of 
the Tables ; and the aeris confessi, therefore, can have referred only to the case 
of the nexus. See Appendix, Note F. [Cf. Carle, Origini, p. 206.] 

^' 18 
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The legis actio was competent, then, against either a nexus 
or a judgment-debtor (the latter including an injure confessus) ; 
but only after thirty days from maturity of the debt in the one 
case, or of the judgment (or admission) in the other. It was 
apprehension of the debtor by the creditor himself ; in its first 
stage, at least, an act of pure self-help. What accompanied 
and followed it in times anterior to the XII Tables it is 
impossible to say; probably there was an indefiniteness and 
uncertainty about the whole procedure which the new provi- 
sions were intended to abate. According to Gains ^^ the cause 
of the arrest had to be stated by the creditor then and there, — 
for exsonple, that the arrestee was due so much on a judgment, 
but had not paid, and that the manus injectio was in respect of 
the debt referred to. Whether nexal or judgment debtor, he 
had at once to be brought before the magistrate. But the 
purpose was not the same in both cases. In that of the nexal 
debtor, as has been explained in a previous section (p. 150), it 
was to give him an opportunity of proving by the mouths of 
the five witnesses of the nexi liberatio that his loan had been 
repaid, or he at any rate formally released by the lender ; if he 
did not avail himself of it, the procedure, so far as he was 
concerned, was at an end, and the creditor at once and at his 
own hand carried him off in the exercise of his contractual right 
of detention." With a judgment -debtor it was different He 
also was brought before the magistrate; but the object was 
that his creditor might obtain authority to carry him away and 
provisionally confine him in the domestic lock-up (domtim 
diLcere). Such a course, however, was avoided either (1) by 
instant payment or other implement of the judgment (ni 
jvdicatum facit), or (2) by the intervention of a vindex or 
champion." The position taken by the latter was not exactly 
that either of a surety or of an attorney for the fudiccUvs 

" Gai. iv. 21. 

^' Our only authority is Gellius ; and, so far as his description goes, the pro- 
ceedings subsequent to the first bringing of the arrestee before the magistrate {in 
jus duciio) are limited to the case of a judgment-debtor {judiccUtis). As pointed 
out on p. 151, some of them would have had no meaning in that of a nexal 
debtor arrested in respect of aes confessuTn, 

" Vind€X=** qui in eo vim dicit," t.«. "in eo vim monstrat" (Schoell, XII 
Tab, reliquiae^ p. 91). In the Lex col, Juliae Oenetivae, cap. 61 (Brans, p. Ill), 
the corresponding phrase is ''in eo vim faciet'* [See su^pra, p. 182, n. 15.] 
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demanding a rehearing of the case ; he appeared rather as a 
controverter in his own name of the right of the creditor to 
proceed farther with his execution, on the ground that the 
judgment was invalid. This necessitated a new action between 
the creditor and the vindex, but to which the debtor was not a 
party. If it failed, then the vindex was liable for double the 
amount of the original debt,^^ as a penalty on him for having 
improperly interfered with the course of justice ; but on pay- 
ment he had relief against the original debtor, who had been 
liberated through his intervention.^^ Failing a vindex and 
failing payment, the creditor took his debtor home and put 
him, or at least was entitled to put him, in chains, whose 
weight was limited by the statute to fifteen pounds. The 
prisoner might live at his own cost if he pleased ; but other- 
wise his creditor had to give him daily at least a pound of 
spelt This provisional confinement was to continue for sixty 
days, to allow opportunity for arrangement; and during the 
last month the creditor had to produce his debtor in the 
comitium on three consecutive market-days, proclaiming aloud 
the amount for which he was detained, on the chance that 
some compassionate citizen might ofiTer a ransom.^^ If the 
third market-day passed without payment or compromise, there 
was a formal addictio or magisterial decree awarding the debtor 
to his creditor.^ The debtor, says Gellius, capUe poenas dabat, 

^^ Unger (/.c n. 1) holdB that the vindex, if he failed in his action with 
the creditor, lost his sacramerUunif but was not liable any further ; that the 
creditor might then proceed with his execution against his arrestee, and that it 
was against the latter that the amount of the debt was duplicated, as the penalty 
of his denial (involved in his putting forward the vindex) of the validity of the 
judgment. [Girard, Droit ratnain, p. 959, n. 8, suggests what seems not improb- 
able, that the vindex by intervening was treated as having conamitted a delict, 
and must maintain his defence on that footing. This would explain the con- 
demnation in duplwnu] 

^ He probably operated his relief by manus injeetio pro judicalo on his own 
account, on the ground of his payment for the debtor, technically depeviaum ; for 
though Grains (iv. 22) appears to attribute the introduction of that procedure to a 
Lex Publilia, yet there is reason to think that that statute merely extended to a 
sp&nwr what had previously been the practice in the case of a va5, a praes, and a 
vindex, Gomp. Bekker, Aktumen, voL i p. 41, and see aupra, p. 158. 

^ [For a similar practice where debtors failed to pay wehrgeld, see the Salic 
Law, 58 (ed. Geffeken, 1898), noted by Girard, p. 959, n. 5.] 

^ Gellius (xx. 1, § 44) speaks of the magistrate's warrant to the creditor to 
carry home and incarcerate his debtor as the addidio. But as Livy consUntly 
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or waa sold across the frontier as a slave ; and if the judgment 
on which he had been incarcerated had been obtained by a 
plurality of creditors, they might cut his body in pieces and 
divide it, but without prejudice if any one had more or less 
than his fair share. 

Such, says Gellius, was the law of the XII Tables ; and so 
also says Quintilian fifty years earlier, and TertuUian fifty 
years later,^^ although there is not a hint of it in Cicero, Livy, 
or Dionysius,^ or in the pages of any of the jurists. While 
there are etiU some very eminent authorities » who, like 
Gibbon, ''prefer the literal sense of antiquity to the refine- 
ments of modem criticism," yet latterly the majority alike of 
jurists and historians seem to be of opinion that Gellius has 
put on the words of the Tables an interpretation they were 
never meant to bear. It is a little remarkable, however, that 
though they resent the idea of an actual section and partition 
of the debtor*s body, very few of them find any difficulty in 
accepting the notion that his creditor or creditors might put 
him to death. Yet it is one that cannot well stand examina- 
tion ; the results to which it leads are too extravagant For 
example : the punishment the XII Tables imposed upon mani- 
fest theft was slavery, — the thief became the slave of the 
individual whose goods he had stolen.^ That of non-manifest 
theft was a pecuniary penalty, — twofold the value of the thing 

■ 

refers to judicoH and addicti as distinct classes, the better opinion seems to be 
that the addidio was the final magisterial decree, when the provisional detention 
of the Judicatua had failed to elicit a satisfactory arrangement. 

^ Quint. InaL Or. iii. 6, 84 ; TertulL Apolog, 4. Their language is vague. 
Neither professes acquaintance with the words of the statute ; and botb admit 
that a sectio corporis had never been known in history. 

^ It is mentioned, however, by Dio Gassius, writing a quarter of a century 
after TertuUian. See the fragments in Mai, Coll. script, vet, vol. iL p. 144. 

^ Eohler, who applies the provisions of the Tables to the nexus as well as the 
judicatus and confessus^ is one of them ; see his Shakespeare^ etc. p. 8. There is 
no denying that, with the aid of the comparative jurisprudence in which he is so 
profoundly versed, he makes out a strong case for the realistic interpretation he 
puts upon them. The results of his researches are summed up in a few sentences 
in his tractate Ikis Becht als CvZturerscheinung (Wurzburg, 1885), p. 17, quoted 
infra^ Appendix, Note 6. [Bourcart (trad. Muirhead), p. 268 n. , gives a list of 
recent authors who accept the literal interpretation. It might be considerably 
increased. In particular, add Jhering, Vorgeack. d. Indoeurop. p. 78 sq.] 

^ Gell. xi 18, § 8, xx. 1, § 7 ; Gai. iii. 189. [Gains says there was a con- 
troversy as to whether it was actual slavery.] 
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that had been abstracted.^ But if it had been the case that 
eYery jtuiiccUtis who failed within three months to satisfy his 
creditor might be put to death, then the non-manifest thief, 
against whom a judgment had been obtained, must often in the 
end have suffered a penalty more serious than that which 
overtook him whose theft had been manifest, — slavery for the 
graver oflFence, death for the lighter.^ CapUe poenas dahat, 
therefore, cannot have meant death. But it is just as impos- 
sible that it can have meant slavery.^ Indeed there is 
abundant evidence that the addicttis, even when his two 
months of provisional detention were ended, was not only still 
de jv/re free, but was not capUe mimUvs even as regarded 
citizenship or family rights, and that any property he had still 
remained his own.^ The only other explanation is that *^ he 
paid the penalty ^ with his person," ^ in contradistinction to 
** his means." ^^ Caput is used in opposition to bona. Under 
the law of the Tables, unless when the debtor was sold beyond 
Tiber and thus made the slave of his foreign purchaser, the 
extent of the creditor's right was to detain him in free bondage, 
making what use he could of his services, and exercising 
discipline over him as if he were a slave. But for the mis- 

» Gai, iii. 190. 

^ Even the man sentenced to twenty-five oases for a petty assault, and who 
could not pay it, might in this view have had to suffer death as the alternative 1 

^ Capitis poena, capital punishment, meant death, slavery, or deprivation of 
citizenship ; and this no doubt accounts for the all but universally prevalent 
idea that by eapite poenas dahat the Tables must have meant one or other of 
them. 

* It is true that Dionysius (vL 86) speaks of a creditor incarcerating not only 
his debtor but also the latter's two sons, and that he once or twice indicates that 
the debtor's goods were likewise seized. But those instances were anterior to 
the law of the Tables, and before the power of creditors exercising their right of 
self-redress had been made matter of statutory regulation. The servitium to 
which an addictus was subjected was essentially a punishment. But it was a 
principle of Roman law that punishment affected only the wrongdoer. A man's 
wife and children were not sent into exile, or banishment, or slavery with him 
on account of his offence ; and there is no authority for holding that they were 
treated differently when the punishment was bondage without loss of either 
freedom or citizenship. 

^ More accurately, ''made amends" (Curtius, Or. Etym, No. 878). 

^ A very familiar signification of caput, as in the old definition of UUda in 
ImL i 18, i, — " Yis ac potestas in eapite libero," etc. 

^ "Fama et corpore judicati atque addicti creditoribus satisfaciebant, 
poenaque in vicem fidei cesserat " (Liv. vi. 34, § 2). 
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taken notion that a creditor was entitled after the expiry of the 
three months to put his debtor to death,— of which there is 
not a single instance on record, — ^it is unlikely that so many 
would have thought of imputing to the partis secanto such an 
inhuman meaning as that a plurality of creditors might cut the 
body of their addictus in pieces and each take a share. 

Those who hold that capUe poenas dabcU meant death can 
hardly avoid this interpretation of the partis seeanto ; but con- 
sole themselves, like Gtellius, with the conviction that it was 
never meant to be enforced. Those, again, who hold that the 
former of these phrases implied slavery, assume that the 
second meant joint ownership of the slave or distribution of 
the price obtained for him ; while some, who are of opinion 
that addictio involved the passing of the debtor's familia to 
lus creditor, hold that this also fell within the seetio. There 
is no objection to the employment of the word secare in the 
sense of ** distribute " ; for he who had bought a confiscated 
estate in mass, and afterwards resold it in lots, was called 
bonorum sector;^ and both Cicero and Yarro speak of seetio 
j)er8(mae when meaning nothing more than dispersal of his 
estate." But the application of the phrase simply to the 
case of the detention of a debtor as a free bondman does not 
seem altogether appropriate, and renders the " si plus minusve 
secuerunt se fraude esto " harder than ever to explain.^ The 
difficulty disappears at once if we make a slight rearrange- 

^ [As to the application of the term sector to the purchaser of booty in mass 
who afterwards sells in single lots, see Jhering, Vorgieseh, d. Indoeurop, p. 402. 
On the derivation of the word sector, see Schulin, LehHmch, p. 869, n. 1 ; 
A. Gellius (xviii. 9) ; Festiis (v. Sectores). References in Gellius (I.e.) show its 
connection ¥dth an old verb secXre, meaning to declare (root sak, sag, as in sagea) 
— the sector being one who declares aloud the price he will give for the goods.] 

» Cic. PhUipp. ii. 26, § 65, xiii 14, § 30 ; Varro, De R. K 10, 4 (Brans, p. 
811). In Uke manner the ''praedes yendere jus potestasque esto" of the Lex 
McUacilama (temp, Domitian, § 64, Bruns, p. 139) can have meant no more than 
sale of the estates of the defaulting sureties. 

^ One of the first to condemn the Gellian interpretation of partis seeanto was 
Dr. Taylor, in his CoinvmeiUarius ad L deeemmralem de inope debitore in partis 
dissecando (Cambridge, 1742). He himself understands it thus (p. 15): **Qui 
uni debet, uni addictus serviat ; qui pluribus, ejus addicti partis, i,e. operas, 
servitia, ministeria communes illi foeneratores communiter dividunto ; communis 
sit serrus eorum qui quidem adfuerint ; et sine fraude esto, si ceteri toties pro- 
citati SUBS quoque partis in debitore non vindicaverint." 
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ment of the provisions brought under our notice by Gellius, 
and accept the suggestion that the plurality of creditors he 
speaks of can have referred only to the case of co-heirs taking 
proceedings against a debtor of their predecessor's.^ Bearrange- 
ment is quite legitimate,— some rearrangement indeed is 
imperative if the words of the Tables are to be reconstructed.^ 
On consideration of the whole matter, the explanation that 
most commends itself to me is this, — that where there was 
but one creditor concerned, and the two months of provisional 
detention expired without payment, intervention of a vindex, 
or compromise of some sort, the debtor definitively became 
his creditor's free bondman in virtue of the magisterial 
addictio ; ^ but that where co-heirs were concerned, as bondage 
and service to all of them would have been inconvenient if 
not impossible when they were not to continue to possess the 
inheritance in common, the debtor was sent over Tiber and 
sold £is a slave, and the price got for him divided amongst 
them. If one or other got more than his fair share, no 
harm was done; for the disproportion would eventually be 
redressed in an action of partition {actio famUiae erds- 
cundoLe).^ 

^ The suggestion is Voigt's {XII Tafeln, vol. iL p. 861). He puts it that 
once a debtor was domvmt ductus it was impossible for any other creditor to pro- 
ceed with manus injectio. Co-heirs were on a different footing ; for, by a law of 
the Tables, each was entitled to proceed against a hei-editaiy debtor only for so 
much of the debt as corresponded to his share of the inheritance. But Voigt 
holds — ^wrongly, as I think — that what they divided was the debtor himself, the 
members of his family, and his goods. 

^ (Jellius quotes the law as ''Tertiis nundinis partis secanto"; whereas 
immediately after the " Tertiis nundinis " must have come the provision as to 
what was to be done with the debtor when there was only one arresting creditor. 
That he explains narrative, 

^ There is room for speculation as to what were the actual words of the 
statute. Quintilian (Inst. Or. viL 3, 26) says: ''Addictus, quem lex servire, 
donee solvent, jubet"; and in Ded. 311: "Quid enim lex diciti addictus, 
donee solverit, serviat." Voigt {Execution^ p. 88) supposes Quintilian to refer 
to the Poetilian law. May it not have been to the XII Tables ? 

^ Reconstructions are always hazardous ; and Kriiger and Jhering have re- 
cently used their pens in sympathetic warning. But, on the footing above 
explained, the provision of the Tables may have been something like this: 
" Tertiis nundinis addicitor. Gapite poenas dato. Si plures sunt, trans Tiberim 
peregre venum danto: partis secanto. Si plus minusve secuerunt, se fraude 
esto." — On the third market-day there shall be decree of addiction. The ad- 
dictus shall then pay the penalty with his person. If there be several creditors 
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The abases to which Tnantis injectio gave rise» particularly 
in the case of nexal debtors, have already been referred to 
(§§ 20, 31). The next were probably much more numerous 
than the judieati (or more properly addicti) ; and, being in 
great part the victims of innocent misfortune, it was the 
sufferings they endured at the hands of relentless creditors 
that so often roused the sympathies and indignation of the 
populace, and more than once brought the republic to the 
verge of dissolution. But* the judgment-debtors had suffered 
along with them ; and some of the provisions of the Poetilian 
law (p. 153) were meant to protect them against the needless 
and unjustifiable severity that had characterised their treat- 
ment by their detaining creditors. The jnanus injectio itself 
was not abolished, nor the possible intervention of a vindex ; 
neither were the domum ductio that followed, and the pro- 
visional imprisonment, with the light chains authorised by the 
Tables while it lasted; nor was the formal addictio of the 
debtor to his creditor when the sixty days had expired with- 
out arrangement^ But after addiction, if it was for nothing 
more than civil debt, there were to be no more dungeons and 
stripes, fetters and footblocks; the creditor was to treat his 
debtor and his industry as a source of profit that would in 
time diminish and possibly extinguish his indebtedness, rather 

to whom he is awarded, let them sell him beyond Tiber and divide the price. 
If any of them have got more or less than his fair share, this shall not prejudice 
them." [Another ingenious explanation has been offered by Schulin, LehHmch, 
p. 585 (cited by Cuq, p. 425). He suggests that the words partis secanto should 
read partis secunto, the word seeunto coming from the old verb secerSf meaning to 
declare (supra, n. 82), so that the meaning of the passage ''Si plus minusve," etc. 
would be that the several creditors in conducting their debtor before the praetor 
would announce the shares which each had. An error in the declaration was 
not to prejudice them. To all such explanations, however, including that of 
our author, there is the fatal objection that they contradict the express state- 
ments of the old writers. Africanus, whose words are given by Oellius (Lc), is 
quite distinct, and he must have known the construction put upon the law by 
the jurists of the republic, as, for instance, by Sextus AeUus in his Tripertitwnu 
There is nothing more astonishing in a creditor being allowed to kill his debtor 
than in a father being allowed to kill his son.] 

^ Proof abounds in Plautus and Terence, Cicero, Seneca, Quintilian, and 
Gellius ; see also the Lex col, Juliae Otnetivae of 710 u.c. cap. 61 (Bruns, p. 
111). The latter enactment contains the provision — ''jure dvili vinctum 
habeto." [Girard, p. 960, thinks the Ux Poetilia suppressed the sixty days' 
detention.] 
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than as an object upon which he might perpetrate any cruelty 
by way of punishment. Although the edict of P. Butilius of 
647 u.c. provided a creditor with machinery for attcu^king the 
estate of his debtor, yet he had still the alternative of incar- 
ceration. This, as already shown (pp. 93, 153), might be 
avoided under the Julian law of cessio by the debtor's making 
a complete surrender of his goods to his creditor ; but, failing 
such surrender, incarceration continued to be resorted to even 
under the legislation of Justinian.*^ Latterly, however, it was 
not by mamts injectio that the incarceration was efiTected ; for 
it went out of use with the definitive establishment of the 
formular system of procedure.*^ 

It was as directed against nexal and judgment debtors 
that mamts injectio was of most importance, and chiefly made 
its mark in history. But there were other cases in which it 
was resorted to under , special statutory authority, where a 
remedy seemed advisable more sharp and summary than that 
by ordinary action. In some of these it was spoken of as 
Tnanus injectio pro judicato (i.e, as if upon a judgment) ; in 
others as simple manus injectio (manvs injectio pura). In the 
first the arrestee was not allowed to dispute his alleged in- 
debtedness in person ; he could do so only through a vindex ; 
and if no one intervened for him in that character, he was 
carried off and dealt with by his arresting creditor as if a 
judgment had been obtained against him. A person who, 
having by sponsio become surety for another, had been required 
to pay for him, was entitled by a Publilian law of uncertain 
date to deal in this way with the principal debtor if he did 
not within six months refund what had been paid {depensum) 
on his account ; but this was probably nothing more than an 
extension to a sponsor of the remedy previously competent to 
the vaSy the praes, and the vindex (p. 157). Gains states ^that 
the same procedure was sanctioned by statute in a variety of 
other cases; and there is reason for thinking that it was 
employed by a legatee against an heir delaying to pay a 

^ See § 81, note 29. 

^ Gaiufl (iv. 80) attribntes the establishment of the formular system (§ 71) 
to the Aebutian law in the beginning of the sixth century, and the Julian judici- 
ary laws in the time of Augustus ; but it is clear (note 89) that it could not have 
been till after 710 u.o. that manua injectio disappeared. 
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legacy bequeathed in the words " heres dare damnas esto." ^ 
In simple maniis injedio the arrestee was not required to find 
a vindex, but might himself dispute the verity of the charge 
made against him, under penalty, however, of a duplication of 
his liability if he failed in his defence; as, for example, 
when proceedings were instituted against a usurer (under the 
Marcian law) to compel him to repay interest taken by him 
beyond the legal rate, or against a legatee (under the Furian 
law) to compel him to refund what he had taken by way of 
legacy in excess of what that law allowed. By a certain Lex 
Vallia, probably in the latter half of the sixth century of the 
City, this manvs injectio pura was substituted for that pro 
jvdiccUo in all cases in which the ground of arrest was neither 
judgment nor depensum,^ 



Section 37. — ^Thk Legis Actio pee Pignoris Capionem* 

In the ritual of the actio sacramenti, as described in a 
previous section (§ 34), the vis dvilis et festucaria was a remin- 
iscence of the vera solida vis with which men settled their 
disputes about property in the earliest infancy of the common- 
wealth. Manus injectio was a survival from times when the 
wronged was held entitled to lay hands upon the wrongdoer, 
and himself subject him to punishment ; custom and legislation 
intervened merely to regulate the conditions and mode of 
exercise of what essentially was still self-help. In pigTums 
capio self-help was likewise the dominant idea. It may be 
fairly enough described by the single word "distress," — ^the 
taking by one man of property belonging to another, in satis- 
faction of or in security for a debt due by the latter, but which 

^ Gai. ii. 201, compared with ili. 175 and iv. 21. 

^ On inarms injectio pro judicato and pura^ see GaL iv. 22-25, and note 18 
above. Manua injectio upon nexal debt had been abolished long before the 
VaUian law. 

^ To the literatore in § 33, note 1, may be added Degenkolb, Die lex Hiero- 
niea (Berlin, 1861), p. 96 sq, ; Jhering, Oeisi, vol. L § lie ; Voigt, XII Tqfeln, 
vol. i. p. 502 9q. [For a comparative view see Maine, Barly Institutions, p. 
275 sq. ; D'Arbois de Jubainville, in Nmv. Rev. Hist, 1892, p. 873 ; Pollock 
and Maitland, Hist, of English Law, ii p. 578 ; Jenks, Law and Politics in 
the Middle Ages, p. 263 sq,] 
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he had failed to pay.^ The taking did not proceed upon any 
judgment, nor did it require the warrant of a magistrate ; it 
might be resorted to even in the absence of the debtor ; but it 
required to be accompanied by certain words of style, spoken 
probably in the presence of witnesses.' 

The remedy, however, was not competent to creditors 
generally, but limited to a few special cases. Gains says of it 
that by customary law a soldier might distrain upon his pay- 
master for his pay,^ and a knight for the sum allowed him for 
the purchase of a charger or for his forage money .^ By the 
XII Tables distress was authorised at the instance of the 
vendor of an animal for sacrifice against the vendee who failed 
to pay for it ; and so it was at the instance of a husbandman 
against a neighbour for the hire^ of a plough -ox given in 
location on purpose thereby to raise money for a periodical 
ofiering to Jupiter Dapalis.^ The farmers of the revenue 
(pvblicani) were also empowered by the contracts entered into 
by them with the censors to make use of the same remedy 
{gainst persons whose rates or taxes (vectigalia) were in arrear.^ 
Whether this exhausted the list of cases in which it was com- 
petent it is of course impossible to say.*^ 

^ [One theory is that p. c was an extension of the practice of magistrates in 
matters concerning the State — compelling obedience to their orders by seizure, 
through their officials, of property belonging to the party refusing to obey — the 
pignus being in this case destroyed, if resistance was continued. See Girard, p. 
956.] » Gai. iv- 29. 

* It was not until the year 348 u.c. that soldiers were paid from the public 
purse (Liv. iv. 69). ■ Gai. iv. 27. 

^ [Le, thTSnSsideration money to be given. The informal contracts of sale 
and location giving rise to no action by the old y^M civile the vendor and locator 
would have been, apart from the pignoris capio, without a remedy.] 

7 Gai. iv. 28 ; Cato, 2>e 12. A §§ 50, 181, 182 ; Paul. Diac. v. Daps (MUU. p. 
68). 8 Gai. iv. 28. 

• Bethmann-HoUweg (R&m, CP, voL i p. 204, note 18) and Karlowa {RSm. 
OF, p. 216) are of opinion that it was resorted to in the case of (iamnt&m infectvmiy 
i.e.j that, when a man had reason to apprehend damage from (say) the ruinous 
state of his neighbour's house, he might if necessary at his own hand enter into 
possession of it and make the requisite repairs. This view is combated by Bekker 
{AktioTien, voL i. p. 45) and by Buickhard (Die cceutio damni in/edit Gliick- 
Burckhard, vol. ii. p. 78 «g.) ; but receives some countenance from the words of 
Gains (iv. 81), who, after saying that it was still competent to proceed by legis 
actio on account of damnum infeetum, adds that no one any longer cared to do 
so, "sed potius stipulatione, quae in edicto proposita est, obligat adversarium 
suum ; itaque et commodius jus et plenius est [qoam] per pignoris [capionem]." 
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Quite as difficult is it to determine what was the effect of 
the distress. An observation of Gaius's/^ in speaking of the 
action which, under the formular system of procedure, was 
granted to a revenue collector in place of the legis actio per 
pigTwris capianem, favours the assumption that the debtor had 
the right, within a limited period, to redeem his property from 
the distrainer ; and the time is by some supposed to have been 
two months, the term of redemption of the Idit&r piffniis in causa 
fudicati captum}^ K indebtedness was admitted, one can under- 
stand that the debtor plight either abandon the thing distiained 
to his creditor if it did not greatly exceed in value the amount 
of the debt, or claim its redemption on payment of what was 
due, with possibly a small addition as a fine. At the same 
time it is obvious that prolongation of this power of redemption 
even for two months would in some cases have defeated the 
purpose of the distress ; for example, the farmer who had to 
make his offering to Jupiter Dapalis could not postpone it, and 
delay in converting his pignvs into money must often have 
been extremely inconvenient to a soldier. It is by no means 
improbable, therefore, that, even when the debt was not dis- 
puted, the power of redemption was in some cases more 
circumscribed than in others. But what if the existence of 
the debt was either wholly or partially denied ? It cannot be 
doubted that in such a case the legitimacy of the distress might 
be called in question in a judicial process ; otherwise pignoris 
capio might have become a cloak for robbery. We are very 
much in the dark, however, as to the course of procedure. 
Jhering, founding on some expressions of Cicero's,^* conjectures 
that, whether the debt was disputed or not, the distrainer could 
neither sell nor definitively appropriate his pigmis without 

(The word " quam " is not in the MS. ; *' pignoris " is the last word in- the page, 
and the whole of that which follows is illegible. Most editors regard "est" as 
the last word of the sentence, and make '* per pignoris capionem " the commence- 
ment of a new paragraph. But, as the matter of pigTMris capio is apparently 
exhausted in §§ 26-29, and one would naturally expect an indication of the 
particular procedure which was surpassed in convenience and amplitude by the 
praetorian stipulation, it seems more reasonable to assume that the transcriber 
accidentally omitted the letter ''q" — the ordinary contraction for "quam," and 
that the passage should read as printed above. ) [Cf. Wlassak, Procesagesetxe, L 
p. 259 sq, ; Cuq, p. 355 ; Girard, p. 972, n. 2.] " Gai. iv. 82. 

" Dig. xlii. 1, fr. 31. ^^ cjc. Jn Verr. II. iii. 11, § 27. 
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magisterial authority, — that in every case he was bound to 
institute proceedings in justification of his caption, and to take 
in them the position of plaintiff.^^ The idea is ingenious, and 
puts the pignoris capio in a new and interesting light. It 
makes it, like the sacrameTUum and (in many cases) the manvs 
injedio, a summary means of raising a question of right, for 
whose judicial arbitrament no other process of law was open ; 
with this additional advantage, — that it secured instant satis- 
faction to the raiser of it in the event of the question being 
determined in his favour. If against him, the inevitable 
result, in substance at least, must have been a judgment that 
he had no right to retain his pledge, with probably a finding 
that he was further liable to its owner in the value of it, as a 
punishment for his precipitancy.^* 

Section 38. — Judicial or Quasi- Judicial Procedure 

OUTSIDE THE LeGIS AcTIONES 

Whatever may have been the extent of the field covered 
by the actions of the law, it is very manifest that they did not 
altogether exclude other judicial or quasi-judicial agencies. 
The supreme magistrate every now and then was called upon 
to intervene in matters brought under his cognisance by 
petition or complednt, and in which his aid was sought not so 
much to protect a vested right of property or claim as to main- 
tain public order, or prevent the occurrence or continuance of 
a state of matters that might prove prejudicial to family or 
individual interests. The party whose conduct was complained 

^ [Jhering, Oeiatt L 158 dq. Thi6 theory of Jbering is ill-supported by Gai. 
iv. 29, 32, but is followed by Sobm, Inst. d. H. IL % 85, and aemUe, by Girard, 
p. 956. For other theories, see Wlassak, Processgesetze, i. 252 ; Jobbe-Duval, 
La Procidure Civile, p. 10.] 

^^ This was according to the spirit of the early system, which endeavoured to 
check reckless or dishonest litigation by penalties ; e.g. forfeiture of the summa 
sacramenii and duplication of the value of unrestored property and profits in the 
sacramental procedure ; duplication of the value of the cause when judgment was 
against the defendant in an action upon an engagement embodied in b. lex 
mancipii or lex Tiexi ; duplication against a vindex who interfered ineffectually in 
manus injedio against a judgment-debtor ; duplication against an heir who re- 
-fused without judicial compulsitor to pay a legacy bequeathed per damncUionem 
(Gai. ii. 282) ; the addition of one- third more by way of penalty against a debtor 
found liable in ati actio eertae creditae pecuniae (Gai. iv. 171), etc. 
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of was not brought into court (injtis vocatus) by the complainer, 
but usually cited by the magistrate if the complaint seemed to 
him relevant The process was not an action, with its stages 
in jure and in fudicio, but an inquiry {cognitio) conducted from 
first to last by the magistrate himself; and his finding, unless 
it was a diflmissal of the complaint or petition, was embodied 
in an order (decretum, interdictum), which it was for him to 
enforce by such means as he thought fit, — manu militari, or 
by fine or imprisonment 

Some jurists are disposed to give a very wide range to this 
magisterial intervention. One of its most important mani- 
festations was in connection with disputes about the occupancy 
of the public domain lands. These did not belong in property 
to their occupants (p. 87); so that an action founded on 
ownership was out of the question. But as the occupancy 
was not only recognised but sanctioned by the state, it was 
right, indeed necessary in the interest of public order, that it 
should be protected against disturbstnce. In the measures 
resorted to for its protection Niebuhr recognised the origin of 
the famous possessory interdict uti possidetis; and although 
opinions differ as to whether protection of the better right 
or prevention of a breach of the peace was what primarily 
influenced the magistrate's intervention, there is a pretty 
general accord in accepting this view. It may well be that 
originaUy the procedure was simpler than that described by 
Gains ; ^ but it can hardly be doubted that it commenced with 
a prohibition of the disturbance of the status quo, and was 
followed when necessary by an inquiry and finding as to 
which of the disputants was really in possession, and which of 
them therefore, by persisting in his pretensions, was contra- 
vening the interdict Another illustration of this magisterial 
intervention is to be found in the interdiction of a spendthrift 
(p. 121), — a decree depriving of his power of administration 
a man who was squandering his family estate and reducing 
his children to penury ; ' a third presents itself in the removal 

^ Gai. iv. §§ 160, 166-170 ; infra, p. 346. 

' Ulpian (in Dig. xzvii. 10, fr. 1, pr.) says that this interdiction was 
authorised by the XII Tables ; Paulus {Sent, iii. 4a, § 7) attributes it to custom 
(piores). But both probably are right. The practice was customary before the 
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of a tutor from office on the ground of negligence or mal- 
administration, brought under the notice of the magistrate by 
any third party in what was called postulatio suspecti ttUoris 
(p. 120); and a fourth in the putting of a creditor in 
possession of the goods of an insolvent debtor, which must 
have been common enough even before the general bankruptcy 
regulations of the Butilian edict (p. 153). These are to be 
taken merely as examples of this magisterial intervention, 
which manifested itself in very various directions ; indeed it 
does not seem to be going too far to assume that, although 
the classification belongs to a later period, the interdicts 
already in use were not confined to the prohibitory, but 
included many that were either exhibitory or restitutory, — 
that is to say, in which the party complained of was ordered 
to produce or restore something in which the complainer had 
an interest' It is easy to see how largely such procedure 
might be utilised for remedying the grievances of persons who, 
from defect of complete legal title, want of statutory authority, 
or otherwise, were not in a position to avail themselves of the 
ordinary ** actions of the law." 

In one of the Yalerio-Horatian laws consequent on the 
second secession of the plebeians there was mention of ten 
judges (judices decerrwirt), whose persons were declared as 
inviolable as those of the tribunes of the people and the ple- 
beian aediles. It has already been explained (pp. 74, 82) that 
those were a body of judges elected to officiate on remit from 
a tribune or aedile acting as jus dicejis in questions arising 
between members of the plebeian body.* We are without details 
as to the institution of this plebeian judicatory, the questions 
that fell under its cognisance, the forms of process employed, the 
law administered by it, and the efiTect of its judgments. The 
tribunes were not invested with the jurisdictional any more 
than the military imperium, and manifestly were not magi- 
strates qualified to superintend and direct the course of a legis 

Tables ; these confirmed it, with this new feature (Ulp. Frag, xii. 2), that the 
interdicted spendthrift was to be in the guardianship of his agnates. 

• Gai. iy. §§ 140, 142. 

^ See Schwegler, BSm. Oesch. voL ii. p. 279 ; Hartmann, Der Ordo Jud, 
primUor, (Gottingen, 1859), p. 87 sq, ; Huschke, Das cUte r&m, Jahr, p. 801, 
note 206 ; Voigt, XII Tafdn, vol. i. p. 684 ag. 
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actio. One can understand that, prior to the enactment of the 
XII Tables, but after the constitutional recognition of the pleb$ 
as a quasi-corporation with its own officials and its own 
council, they may have thought it expedient, because of the un- 
certainty of the law, and the scant justice their members got 
from patrician magistrates and judges, to invest their presidents 
with jurisdictional powers, and elect some of their own number 
to act under them as judices, and in this way to some extent 
mitigate one of their grievances, the tribunes being fettered by 
no strict rules in formulating the question at issue, and the 
judges — ^who probably acted singly and not collegiately — 
determining it with equal freedom, untrammelled by statutory 
practice. But after the promulgation of the Tables, establish- 
ing a written law that was to apply to all the citizens alike, 
the reason for the maintenance of this plebeian tribunal is far 
from obvious. Did its members still act under a reference 
from a tribune or aedile ? Or did they continue to be elected 
annually as a body independent of the tribunes and aediles, 
but from which the supreme magistrate (consul or praetor) was 
required to select a judex when both the parties were plebeians 
and formulated a demand to that effect? Whichever view 
may deserve preference, it may reasonably be inferred from 
the absence of further allusion to it in the pages of the 
historians, that the institution did not long survive; the 
equalisation of the orders in matters social and political 
deprived it of its raison cCStre,^ 

As all in a manner exercising judicial or quasi-judicial 
functions must also be mentioned the pontiffs, the consuls 
and afterwards the censors as magistri morum, the chiefs of 
the gentes within the gentile corporations, and heads of families 

' Hartmann (Ordoi p. 109) attributes the decadence of this plebeian tribunal 
to the fact that the Lex ffortensia of 468 made the nundituic lawful court days 
{dies fasti) f and so made it possible for the country folks coming to the city to 
market to carry on their processes before the praetor. As observed in a previous 
section (p. 74), there is no sufficient ground for identifying the plebeian judices 
decemviri with the decemviri lUibus judicandis who, Pomponius says {Dig. i. 2, 
fr. 2, § 29), were made presidents of the centumviral court early in the sixth 
century of the City. [Yoigt's opinion, founded upon Pomponius and an inscrip- 
tion (d /. L. i. 88), is that by the lex ffortensia the decemviri of the lex Valeria 
HarcUia became the decemviri stlitihus judicandis with jurisdiction extended to 
patricians, ESm, HG, BeiL I. ; contra, Wlassak, Processgesetze, L p. 144 sq."] 
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within their households. While it may be the fact that with 
the enactment of the XII Tables the jurisdiction of the pontiffs ^ 
was materially narrowed, yet it certainly did not disappear; 
witness the famous case in which Cicero made before them the 
oration of which he was so proud pro domo ma. In the time 
of the kings, with a variety of laws whose contravention 
entailed conseeroUio capitis, and with the sacramental procedure 
in their hands^ the judicial duties of the pontiffs must have 
been somewhat onerous. But even after these had devolved 
on secular judges, and the sacer esto had all but disappeared 
from the sanctions of penal statutes, there were still not a few 
matters in which their judicial functions could not be dispensed 
with. It was the pontifex maximus that alone exercised 
jurisdiction and discipline over vestals and flamens. It may 
be that, with the positive declaration of the Tables, uti legassU 
. . , Ua jus esto, he and his colleagues were no longer called 
upon to decide and report to the comitia whether or not a 
citizen's testamentary intentions were such as religion and law 
could sanction; but their assistance long continued to be 
indispensable in an adrogation, — the ceremony could not 
proceed until they had investigated the circumstances {cognitio), 
embodied their finding in a judgment {de(yretum), and dissociated 
the adrogoUvs from the cult of his father's house {alienatio 
sacrorum). It was the pontifb that determined what were 
impediments to marriage, that were judges in contraventions of 
the annus Ittctus, that not only performed the ceremony of 
diffeu^eation but were judges of its legality. They alone could 
determine whether land or buildings or movables were 
excluded from commerce on the ground of their being sacred 
or religious. It has been maintained that, as charged with 
the cognisance of perjury and disregard of an oath, they really 
exercised jurisdiction in questions of breach of contract or 
engagement It is extremely probable that at one time it was 
within their province to impose a penalty for violation of a 
promissory oath ; but during the earlier republic the action of 

* Comp. HtlUmaim, Jus pont^ficium der Udmer (Bonn, 1837) ; CSaiivet, Le 
droit pontifical chez lea andens Momains (Caen, 1869) ; Bouch^-Leclerq, Les 
PorUi/es de VandewM Rome (Paris, 1871 ; Marquardt, R6m, Staaiitverxoalt, vol. iii. 
p. 290 8q, [Oirard, p. 964, n. 7.] 

14 
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the consuls and censors as guardians of public morals/ and the 
social and political disqualifications and pecuniary penalties 
with which they visited persons who had been guilty of 
perjury or gross perfidy, did more than any intervention of the 
pontifis to foster fidelity to engagements. Through the same 
agency the exercise of a variety of rights was controlled and 
kept within bounds whose abuse could not be made matter 
of action,— the husband's power over his wife, the &ther's over 
his children. It was not on light grounds, indeed, that the 
majesty of the paterfamilias within the household could be 
called in question; but only when he forgot that in the 
exercise of serious discipline within his feonily he was bound 
to act judicially. For he also was a judge, — -yvdex domesticus, as 
he is sometimes called;^ required, however, in all cases of 
>j gravity to invoke the advice of his kinsfolk as a family council^ 
On him lay the duty of controlling his family ; if he failed to 
do so he was himself in danger of censorial animadversion. 
That his gem also, if he were a patrician, had some supervision 
and power of calling him to account is extremely probable ; 
every corporation had it more or less over its members ; but 
neither historians nor jurists give us any definite infor- 
mation.1^ 

Between citizens and foreigners, with whom Home was 
in alliance by a treaty conferring reciprocal right of action 
(actio), the proceedings took the form known as reeuperatio}^ 

' See Jarcke, DanUUtmg des eensorisehen Str^/rechU d. Sdmer (Bonn, 1824) ; 
Eftrlowa, ESm, RO, i. p. 286 aq, 

^ See § 9, note 29. 

* In 447 u.c. the censors removed L. Annios from the senate because he had 
divorced his wife without laying the matter before the congUiwn (VaL Max. iL 
9, 2). There is no recorded instance of the interference of the censors on account 
of abuse of the pairia potesUis ; but it can hardly be doubted that the interests 
of children would no more be neglected by them than those of a wife. 

^^ livy ( vi. 20, §8 IS, 14) speaks of a nota ge/rUUida; but he is in fact re- 
ferring to a decree of the Manlian gena^ forbidding that any member of it should 
afterwards be called Marcus. See Voigt, XII Tafdiiy voL iL § 170. 

" See wnpra, § 26, and Festus, v. lUciperatvD (Bruns, p. 286). Gomp. Ph. E. 
Buschke, D€ recuperaUnibus, in I. H. Buschke's Analeda lUteraria (Leipsic, 
1826), pp. 208-258 ; Collman, De Momatun', jud, reeuperaiariOf Berlin, 1885 ; Carl 
Sell, Die reeuperatio der Itdmer, Brunswick, 1887 ; Huschke (rev. Sell), in 
Richter's Krit. Jahrb. vol. i. (1887), pp. 868-911 ; Voigt, Jua* naL etc. vol. ii. 
§§ 28-82 ; Earlowa, R^m, CP, pp. 218-280. [Wlassak, Proceaggesetse, iL p. 808 sq,] 
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A foreigner could not be a party to a Ugis actio, nor could a 
Boman citizen in foreign territory claim the benefit of the laws 
and civil procedure there prevailing. Yet, where comrnercium 
(p. 107) had been established between them, matters of dispute 
must occasionally have arisen in connection with their trading 
and other transactions, demanding the intervention of a tribuned 
for their settlement It was therefore usually provided in the 
treaty conceding reciprocal commerdum that recuperatio should 
run along with it This was an intematipnal process, modelled 
to some extent upon and deriving some of its technical terms 
from the fetial clarigatio. In the Cassian treaty of 262 u.c. — 
and no doubt it was the universal practice whether expressed 
or not — it was provided that it should be instituted in the 
foTwn corUractvs. The generally accepted opinion is that it 
commenced with what was called a condidio, — a formal and 
public requisition by the plaintiff to the defendant to attend 
on the thirtieth day thereafter, before a competent magistrate 
of the state in which the process was raised, in order that, if 
there was no settlement in the interval, the matter of dispute 
might be formulated and sent to recuperators for trial. The 
adjustment of the issue on the thirtieth day {condidtis dies) 
was the work of the magistrate ; he heard what parties had 
to say in plaint and defence, and then put in simple shape 
the points of fact and law arising on them, authorising the 
recuperators to find for plaintiff or defendant according to 
circumstances. The recuperators were sometimes three, some- 
times five, sometimes still more numerous, but always in odd 
number ; whether the nationality of both parties required to 
be represented does not appear. The day appointed for farther 
procedure before them, usually the third, was called status dies. 
So imperative was it that parties should appear at both stages 
that in Some statics candictvsve dies dim hoste was a valid 
excuse for a man's absence from proceedings in a legis actio, 
and relieved a soldier from joining the ranks.^ Expedition 

" From the order in which the two words occur in yarions passages in the 
lay writers, Earlowa is of opinion— contrary to the ordinary interpretation of 
the definitions of status dies in Festus, v. StcUus (Bmns, p. 295), and Macrob. 
i. 16, § 14 — ^that this was the first term of appearance before the magistrate ; 
that the eoTidietio was given in his presence ; that the eandidtu dies was not the 
thirtieth day after the eondidiOt but, if circumstances justified it, might even be 
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being in most cases a matter of importance, the recuperators 
were required to give judgment within ten days. How execu- 
tion proceeded upon it, if it were for the plaintiff, does not 
clearly appear ; Voigt,^* founding on a few words in Festus,^* 
concludes it must have been by something like the ptgnoris 
cajrio explained in last section. 

This recuperatory procedure in time came to be resorted 
to in some cases even where both parties were citizena^^ There 
are numerous instances of it in Cicero ; and it is remarkable 
that in most of the purely praetorian actions ex delicto the 
remit was not to a judex but to recuperatora The explanation 
may be in the comparative summariness of the remedy. 

the next ; and that the prooeedings before the recuperatores might be at any time 
convenient for all parties, so long as they were finished within ten days from the 
remit to them. [See Momms. SB, iiL p. 602 sq,] 

" Jus noL etc. vol. ii. p. 195. 

^^ Festos, y. NancUor (Bruns, p. 274) : "In foedere Latino, ' Si quid pignoris 
nanciscitur, sibi habeto.' " 

" [See Wlaasak, Proeessffesetze, iL S09 sq,, who holds that originally a unus 
judex might be appointed alternatively to recuperators in suits with peregrins.] 



CHAPTER V 
the stipulation and the legi8 actio per condictionem 

Section 39. — Introduction of the Stipulation^ 

Few events in the history of the private law were followed by 
more far-reaching consequences than the introduction of the 
stipulation. It exercised an enormous influence on the law 
of contract ; for by means of it there was created a unilateral 
obligation that in time became adaptable to almost every con- 
ceivable undertaking by one man in favour of another. By 
the use of certain words of style in the form of question and 
answer, any lawful agreement could thereby be made not only 
morally but legally binding ; so that much which previously 
had no other guarantee than a man's sense of honour now 
passed directly under the protection of the tribunals. Stipula- 
tions became the complement of engagements which without 
them rested simply on good faith; as when a vendor gave 
his stipulatory promise to his vendee to guarantee peaceable 
possession of the thing sold or its freedom from faults, and 
the vendee in turn gave his promise for payment of the price. 
The question and answer in the form prescribed by law made 
the engagement fast and sura Hence the generic name of the 

^ Literature : LLebe, Die Stipulation u, cUu ein/ache Verspreehen (Brunswick 
1840) ; Sohxnidt (rev. liebe), in Richter's Krit. Jahrb, toI. v. pp. 869 ag^., 961 9^, 
Gneisty Die formeUen Verirdge d. r&m. Jtechte (Berlin, 1845), p. 118 eq. ; Heim 
bach, Die Lehre vom OredUwm^ Leipsic, 1849 ; Danz, Der aacrale Schutz im r&m 
Jtechte (Jena, 1857), pp. 102-142, 286 aq. ; Sdilesinger, Zur Lehre von den For 
maleon^raeten (Leipeio, 1858), § 2 ; Voigt, Jw not. etc d. JRdnu vol. ii. § 88, vol 
iv. Beilage zix. ; Oirtanner, Die StipidaUon, Kiel, 1859 ; Bekker, Aktionen^ vol 
L pp. 882-401 ; Eanten, Die Stimulation, Roetook, 1878 ; [Voigt, B»m, RG. § 7] 
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contract ; for Paul's derivation of it from stipulum, '' firm/' is 
much to be preferred to the earlier and more fanciful ones 
from stips or stipida.^ It was round the stipulation that the 
jurists grouped most of their disquisitions upon the general 
doctrines of the law of contract,— -capacity of parties, requisites 
of consent, consequences of fraud, error, and intimidation, effects 
of conditions and specifications of time, and so forth. It may 
well be said, therefore, that its introduction marked an epoch 
in the history of the law. 

And yet there is no certainty either as to the time or as 
to the manner of its introduction. So far as appears, it 
was unknown at the time of the compilation of the XII 
Tables, at least in private life ; and one of the first unmistak- 
able allusions to it is in the AquUian law of 467 n.c' The 
mention of it in that enactment, however, is with regard 
to a phase of it which cannot have been reached for some 
years after it had come into use ; and the probability is that 
it originated before the middle of the fifth century. In its 
earliest days it bore the name not of stipulcUio but of sponsio ; 
for the reason that the interrogatory of the party becoming 
creditor was invariably formulated with the word spandes — 
e.g. centum dare spondee t — while the answer was simply 
spondeo. There has been much speculation as to the signifi- 
cance of the word.^ Modern criticism has three theories, 
— (1) that it was the verbal remnant of the nexum, after 
the business with the copper and the scales had gone into 
disuse ; ^ (2) that it was evolved out of the oath of covenant 
at the great altar of Hercules or the appeal to Fides 

^ StipvZwm, — PauL Sent, v. 7, 1, Just. InsL iiL 15, pr. ; SHpa^ — Fest. v. 
Stiptm (Bnms, p. 296), Varro, De L, L, t. 182 (BrunB, p. SOS) ; Stipula,— 
Isidore, Orig, y, 24, § SO (Bnms, p. 327). [Jhering (Geist d,r,KUL% 46, n. 747) 
thinks that the derivation is from sUps (Le. stipes, staff, Sanscrit sthd), stipiUum 
being derived from sUpes, as indicated in the Institutes.] 

* Gai. iiL 215. The date is not absolutely certain. [See Girard, p. 402, 
n. 5.] 

* See Festus, v. Spondere (Bnms, p. 295) ; Varro, De L. L, vL 69-72 (Bruns, 
pp. 804, 805). 

B [The strong objection to this theory is that the nuncupatory words of the 
n€xu7n are unlike the question and answer of the stipukUio, As we learn from 
the formula of nexi liberatio given by Gaius (iii. § 174), the creditor in a nezum 
probably used the words " damnas dare esto " and the debtor became damruUtts, 
But there is no trace of this in the stijrukUio ; see Hunter, Jtoman Law, p. 536 sq.] 
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(p. 50); (3) that it "was imported from Latium, -which it 
had reached from some of the Greek settlements farther 
south. The latter is the most probable. Yerrius Flaccus, 
as quoted by Festus, connects it with the Greek <nrhfhuv 
and airovhri'i and Gains incidentally observes that the word 
was said to be of Greek origin.^ A libation {airovhrj) is 
frequently referred to by Homer and Herodotus as an ac- 
companiment of treaties and other solemn covenants, — a 
common offering by the parties to the gods, which imparted 
sanctity to the transaction. Leist^ is of opinion that the 
practice passed into Sicily and Lower Italy, but that gradually 
the libation and other religious features were dropped, although 
the word <nrovhri was retained in the sense of an engagement 
that boimd parties just as if the old ritual had been observed ; 
and that it travelled northward into Latium and thence to 
Bome under the name of sponsio, being used in the first 
instance in public life for the conclusion of treaties, and 
afterwards in private life for the conclusion of contracts. 
The meaning of spondes as a question by a creditor to his 
debtor (although latterly, we may well believe, imknown to 
them) thus ccune to be — ''Do you engage as solemnly as 
if the old ceremonial had been gone through between us?" 
There are many parallels for such simplification of terms ; 
none more fanuliar than when a man says, "I give you 
my oath upon it," without either himself or the individual 
addressed thinking it necessary to go through the form.^ 

It is not a little remarkable that, although the idea was 
derived firom abroad, the use of the words spondes and sponded 
in making a contract, down at least to the time of Gains, 

« GaL iii. 93. 

^ Qraeco-UaZ, lUchisgesch. pp. 465-470. Upon the sponsionis virumlum 
internationally, see liv. ix. 9. 

^ [There is much to be said, however, for the view that the stipuZatio {sponaio) 
was of native origin — common to the Latins with other Aryan races — and that 
need at first as mere customary observance {spoTisio ad aram) it gradually, 
like other primitive Roman institutions, became by selection admitted into the 
quiritarian law. When this happened it is impossible to say, but probably after 
the passing of the lex Poetilia when the nextim began to fall into disuse. About 
the same time the expensUatio and miUui datio became established as binding 
obligations. Cf. Sohm, Insi, (Eng. trans. )» p* 38. For other theories, see Girard, 
p. 475 ; Earlowa, R&m. EG. ii 699 aq,] 
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was confined in Borne to Boman citizens.^ The sponsio as a 
form of contract was essentially juris dvilis. So at first were 
the later and less solemn forms of stipulation, — -promittisnet 
promitto, dabisne f ddbo, and the like. Guius speaks of these 
as juris gentium, i.e. binding even between Bomans and 
peregrina Such they became eventually; but not until 
towards the end of the republic. Yet, although juris civUis, 
both the sponsio and the later forms were from the first free 
from many of the impediments of the earlier a4^us legitimi. 
No witnesses were required to assist at them; and they 
were always susceptible of qualification by conditions and 
terms. It was very long, however, before parties had much 
latitude in their choice of language ; spondeo was so peculiarly 
solemn that no equivalent could be admitted; and even 
the later styles may be said to have remained stereotyped 
until well on in the empire. And it was the use of the 
words of style that made the contract It was formal, not 
material ; that is to say, action lay upon the promise the 
words embodied, apart from any consideration whether or 
not value had been given for it. In time this serious dis- 
advantage was abated ; first by the introduction in certain 
cases of words that excluded action in presence of fraud, 
antecedent or subsequent, on the part of the creditor (dausula 
doll) ; and afterwards by praetorian exceptions, such as a plea 
of "no value," or by having the contract set aside on the 
motion of the nominal debtor before proceedings had been 
taken upon it by the creditor. 

Seotign 40. — ^The SnjAN and Calpubnian Laws 

Bekker seems to be the only authority of note who holds 
that stipulations were in use before the XII Tables, and 

* GaL iii. §§ 93, 119, 179. It is sometimes said (on the authority of Gaius, 
iii. 120, iv. 113) that tlie heir of a sponsor (as the dehtor was called) was not 
liable under the latter's engagement. Was this universal in the time of Gaius t 
or was it only when the sponsor was a surety, and because of the nature rather 
than the form of his obligation t [This singular rule seems to have been confined 
to stipulations (1) of suretyship and (2) those of which the object was a faoere or 
nonrfcLcere, It was abolished by Justinian, Cod. viii 38, 13. See Esmein, in 
Nouv. lUv. Hist, (1887), p. 49 sq.] 
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enforcible by an actio sacramenti} Most writers agree that, 
whether in use earlier or not, they first became actionable, 
and therefore effectual in law, in virtue of b, lex Silia, Gains 
speaks of it as the enactment that introduced the legis actio 
per condictionem for enforcing payment of a definite sum of 
money.^ Its date is matter of controversy;' and Gains 
remarks that the purpose of it was far from obvious, as 
there was no difficulty in recovering money either by a 
sacramental action or by one per judieia posttUationeTru He 
overlooks the fact that money due imder a nexal contract 
was recoverable by neither of those processes, but by the 
much more summary one of manus injectio (§ 31).^ By the 
Poetilian law of 428 this was declared unlawful. I am 
disposed to regard the lex Silia and the new procedure it 
authorised as a result of the change. To have put off a 
creditor for money lent either with a sacramental action or 
one per jvdids posttckUionem, would have been to deprive 
him of the advantages of mantts injectio to a greater extent 
than was called for. It was right and proper in the interests 
of humanity that a creditor should no longer have the power 
of reducing his debtor to a condition of de facto slavery ; 
but there was no good reason why the debtor should be 
allowed to dispute lus obligation without incurring any penalty 
if unsuccessful^ So it was provided by the Silian law 
that when a man disputed his liability for what was called 
pecwnia certa credita, and forced his creditor to litigation, the 
latter was entitled to require from him an engagement to pay 
one-third more than the sum claimed by way of penalty in the 
event of judgment being against him; while the soi-disant 
creditor had to give an engagement to pay as penalty the same 
amount in case of judgment in favour of the alleged debtor.^ 

^ Aklwnm, vol. i. pp. 146, 147. ^ GaL iy. 19. 

* Voigt places it between the yean 826 and 829 u.o. ; Jhering ascribes it to 
the first half of the fifth centuiy ; Huschke and Rudorff to the beginning of the 
sixth. But the fiut that stipulation is referred to in the Aquilian law of 467 
as a contract already weU devdoped seems to put the sixth century out of the 
question. 

* [Le, on the author's theory.] 

' The sacramenium was a penalty in one sense ; but the successful litigant 
gained nothing by it, as it was forfeited to public uses (p. 177). 

* GaL iv. 8§ 18, 171, 172, 180. 



218 THE JUS OIVILB pabt ii 

Those engagements (sponsio et restipuicUio tertiae partis) 
were not allowed in eveiy case in which a definite sum of 
monej was claimed per condietianem, but only when it was 
technically pecnma credita. In Cicero's time ereditum might 
arise either firom loan, stipulation, or literal contract (erp^n- 
sUaiiOf p. 258) ;^ but the last dated at soonest firom the 
beginning of the sixth century, and stipulation was a result of 
the Silian law itself; ^ so that the peeunia credita of this enact- 
ment can have referred only to borrowed money. The same 
phrase, according to livy, was employed in the Poetilian law ; 
it was thereby enacted, he says, that for peeunia credita the 
goods, not the body of the debtor, ought to be taken in 
execution.^ A connection, therefore, between the Poetilian 
law and abolition of the nexum on the one hand, and the 
Silian law and introduction of the legis ojctio per condictianem 
on the other, can hardly be ignored ; and raises more than a 
probability that the latter statute was a consequence of the 
former, and must have been passed immediately or soon after 
the year 428. And we are entitled to regard it not merely as 
the enactment introducing a new action, applicable (though 
with different limitations) to suits alike for repayment of loans 
and for payment of money debts of definite amount, no matter 
how arising, but as that which gave legal sanction to the 
sponsio or stipulation. The sponsio tertiae partis was its first 
exemplification. But once recognised as a binding contract, 
its manifest convenience must very soon have given it a 
greater range in money obligations, especially in agreements 
for interest upon loans. 

There was a sort of loan, however, which was very common, 
whose repayment nevertheless could not be enforced by a 
condiction under the Silian law, namely, a loan of seed com, 
to be repaid after harvest, with a certain addition by way of 
interest The reason was that the Silian condiction was 
limited to actions for current money. A later statute, the 
lex Calpumia^ extended the remedy, which was much simpler 
than that by sacrament, to every personal claim for a thing or 

7 Cic. Pro Base cam, 4, § 18 ; 5, § 14. 

^ [Rather, the Silian law made the stipolatioii actionable. Cf. Buckler, 
CofUract in Boman Law, p. 101 tq,] ' Liv. viii 28, § 9. 
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quantity of things, other than money, that was definite and 
certain {omnia certa res) ; ^^ and the action authorised by it got 
the name of ccmdidio triticaria,^^ from the material (trUicum) in 
reference to which the need for it was first experienced.^^ 

In course of time the stipulation came to be employed in 
engagements that were from the first indefinite. But this 
seems to have been due to the intervention of the praetors, and 
to have originated after the system of the legis actiones had 
b^un to give place to that per formulas (§ 71). The remedy 
in such a case was not spoken of as a condiction, but as an 
actio ex stipvlaiu}^ 

SEonoN 41. — The Legis Acno per Condictionem^ 

Little is known of the procedure in the legis actio intro- 
duced by the Silian and Calpumian laws ; for, in consequence 
of the loss of a leaf in the Verona MS., we are deprived of 
part of Gaius's account of it. It got its distinctive name, he 
says, from the condictio or requisition made by the plaintiff on 
the defendant, whom he had brought into court in the usual 
way, to attend again on the expiry of thirty days to have a 
judge appointed. Exception has been taken to this explanation 
by many jurists, on the ground that a requisition or invitation 
by one only of the parties hardly corresponds to the idea of 
condictio, which seems to imply common action ; but it is a 
matter of detail of pure form and comparatively little import- 
ance. That the requisition was made in presence of the praetor 

w Gai. iv. 19. [See Voigt, Bam. BG. p. 45.] 

^^ Ft. 1 Dig. Be candictiane triiicaria (xiii. 3). The aotion was so called at 
any rate under the formular system ; and it is more than probable that popularly 
it was so known under that of the legis adionee. 

" [The above theoiy which malLes the stipuUUio originate with the Silian law 
as an actionable contract and enforceable solely by condiction is supported, 
among others, by Cuq, Inst. Jurid. p. 668, but controverted by Girard, p. 479, 
n. 2. Girard holds that it might be enforced by sacramental action in personam.l 

" Gai. iv. 186 ; Just. Inst. iii. 16 pr. [/n/ro, p. 887, n. 9.] 

^ To the literature in § 88, note 1, add — Asverus, Die Denunciation der 
Burner (Leipsic, 1848), p. 129 sq. ; Mommsen (rev. Asverus), in Richter's KriL 
Jahrb. vol. ix. (1845), p. 875 5;. ; Bekker, AklioTien, vol. i cap. 4-7 ; Voigt, Jtis 
not. vol. iii. §§ 98, 99, vol. iv. Beilage zix. Nos. 1, 2, 7 ; Baron (as in § 85, 
note 1), p. 40 sq. ; Baron, Die Condidionen (Berlin, 1881), §§ 15, 16. [Add 
Jobb4-Duval, Jiiwies sur Vhistoire de la proMure, pp. 59, 196.] 
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and in consequence of the denial by the defendant of the 
plaintiff's claim,^ is more than probable; for it was the 
condictio that was the essential feature of the legis actio ; and 
we have for it the testimony of Gains that, except in pignoris 
capio, what was characteristic of the legis custiones was done in 
jure} The procedure on the reappearance of parties on the 
thirtieth day (provided a settlement had not been arrived at in 
the interval) must have varied according as the action was (1) 
for a definite sum of money that fell under the category of 
pecimia credita, (2) for any other definite sum of money, or (3) 
for a definite thing or quantity of things other than money. 
It was in the first case alone that there intervened promise and 
repromise of a third part of the sum claimed by way of 
penalty {sponsio et restiptUatio tertiae partis);* and it is 
probable that, if either party refused on the praetor's command 
so to oblige himself towards the other, judgment was at once 
pronounced in favour of the latter without any remit to a judex. 
How the issue was adjusted when the sponsion and restip- 
ulation were duly given we are not informed; but, judging 
by analogy from the procedure in an action for breach of 
interdict under the formular system,^ and on the broader 
ground that there must have been machinery for a condem- 
nation of the plaintiff on his restipulation in the event of his 
being foimd in the wrong,^ it may reasonably be concluded 
that there were in fact three concurrent issues sent to the 
same judex, — ^the first on the main question, the second on the 
defendant's sponsion, and the third on the plaintiffs restipula- 
tion. The first issue was an echo of the averment with which 
the plaintiff had originally come into court, — ''If it appear 

* In the edict which regulated the formular aOtio oertae credUae pecuniae 
(which came in place of the legis actio) the praetor declared that, if the plaintiff 
referred the matter to the oath of the defendant, he (the praetor) would compel 
the latter either to swear that he was not resting owing or to pay, — " solvere aut 
jurare cogam " {Dig, zii. 2, fr. 94, § 6). Some jurists [e,g, Girard, p. 966 n.] 
think this must originaUy have been a provision of the Silian law. If so, it 
would greatly enhance the value of the remedy. * GaL iv. 29. 

^ [Jobb^-Duval, cp. dt, pp. 196-206, takes a different view ; of. Voigt, Bom, 
BO. p. 45. The view taken in the text is the prevailing one.] 
B GaL iv. 165, and infra, § 73. 

* " Restipulationis poena omnimodo damnatur actor si vincere non potuerit" 
(Gai. iv. 180). 
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that the defendant ought to pay {ai paret dare oportere) the 
plaintiff the sum of 1000 asses of credUa pecwnia, in that the 
judge will condemn him; should it not so appear, he will 
acquit him." Where a sum of money other than pecunia 
credita was sued for, the issue was substantially the same, 
those two words being omitted; but subsidiary issues were 
unnecessary, as there was neither sponsion nor restipulation.^ 

As Baron has demonstrated,^ it was not the usual practice 
to introduce any words explanatory of the ground of indebted- 
ness when the action was either for money (other than pecunia 
credita) or for a thing or quantity of things. It might be loan, 
or bequest, or sale, or purchase, or delict, or unjustifiable 
enrichment, or any of a score of cattsae ; it would have to be 
stated of course before the judge; but in the initial stage 
before the praetor and in the issue all that was necessary was 
the averment that the defendant was owing such a sum of 
money or such a thing. It was for the judge to determine 
whether or not the averment was established, and, in certain 
cases, that non-delivery was due to the fault of the defendant ; 
the plaintiff, however, being bound to make his averment good 
to the letter of his claim. Proof of 900 resting owing where 
1000 had been claimed necessarily involved a judgment for 
the defendant ; unless the plaintiff proved all, he got nothing ; 
for the procedure was pre-eminently ^ricti juris. In the event 
of the plaintiff being successful in an action for certa pecunia^ 
but delay made by the defendant in satisfying the judgment, 
execution followed in ordinary form. How the matter was 
arranged in an action on the Calpurnian law for a certa res is 
not so obvious. What the plaintiff wanted was specific 
delivery or damages, and by some the opinion is entertained 
that he formulated his claim alternatively. Of this there is no 
evidence ; and Gaius's statement that under the system of the 
legis actianes condemnation was always in the ipsa res, i,e, the 
specific thing sued for,^ leads to the assumption that a judgment 
for the plaintiff, on which specific implement failed, must have 
been followed by an arhitrivmi litis oestiTnandae for assessment 
of the damages in money, and that execution proceeded thereon 

^ [But see suprct, n. 4.] " [Cited suprOj n. 1.] 

* 6aL iv. 48. Bat see supra, § 86, n. 7. 
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as if the judgment had been for a sum of money in the first 
instance. The general opinion, however, ia that the judge to 
whom the issue was remitted assessed the damages himself 
and as a matter of course, — ^that the instruction to him was 
guanti res erit, tantam peetmiam condenmato. 
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Loiter Half of the BeptibUc 
CHAPTER I 

INFLUENCES THAT OPERATED ON THE LAW 

SEonoN 42. — Growth op Commerce and Influx of 

Foreigners 

While it may be admitted that commerce was begimiing to 
take root in Home in the fifth century, yet it was not until the 
sixth that it really became of importance. The campaigns in 
which Eome was engaged until the end of the First Funic War 
absorbed all her energies. But after it the influx of strangers, 
and their settlement in the city for purposes of trade, became 
very rapid, — first Latins and other allies, and afterwards 
Greeks, Carthaginians, and Asiatics. For them and the re- 
gulation of their affairs the fus cvoiie — the law peculiar to 
Some and her citizens^ — was applicable only if they were 
members of allied states to which commerdtum and recuperatio 
were guaranteed by treaty (p. 103). But multitudes were 
not in this favoured position ; and even those who were, soon 
found the range of Boman modes of acquiring property and 
contracting obligations too narrow for their requirements. 

1 Juat. Ifut. L 2, 1. 
16 
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So there gradually developed a jus gerUium * which very early 
in its history drove treaty covenants for recuperatio out of 
use ; whose application may for a time have been limited to 
transactions between non- citizens, or between citizens and 
non-citizens, but which was eventually accepted in the deal- 
ings of citizens, inter se, and became part and parcel of the jus 
Bomanorum. Gains and Justinian speak of it as " the common 
law of mankind/' " the law in use among all nations." ^ But 
the language must not be taken too literally. The Soman jus 
gmtiwm was not built up by the adoption of one doctrine or 
institution after another that was found to be generally 
current elsewhere. In the earliest stages of its recognition 
it was '' an independent international private law, which, as 
such, regulated intercourse between peregrins, or between 
peregrins and citizens, on the basis of their common libertas ; " ^ 
which during the republic was purely empirical and &ee firom 
the influence of scientific theory, but whose extensions in the 
early empire were a creation of the jurists, — a combination of 
comparative jurisprudence and rational speculation.^ To say 
that it was de facto in observance everywhere is inaccurate ; 
on the contrary, it was Soman law, built up by Soman jurists, 
though called into existence through the necessities of inter- 
course with and among non-Somans. 

It was in matters of contract that there was the greatest 
scope for the development of the new system ; and to it may 
be attributed the relaxation of the stipulation and the recog- 
nition of the so-called real and consensual contracts as creative 
of obligation apart from any formalities of word or deed. 
But it was not without its influence in other departments of 
the law. It is questionable whether, as is sometimes said, the 

^ On the Roman jus qentium^ see Yoigt, Daa jus naturcUe, tuquum et bonwm, 
undjus gentium cL MUmer, 4 toIs. Leipsic, 1856-75 : Nettleship, in the Journal 
of Philology, yoL xiii (1885), p. 169 sq.; [Yoigt, Mom. RG. i. § 16. Mommaen, 
SR. iii. p. 604 n., defines jus gevUium as "das ungesehriebene aUgemeins Eeeht,** 
and gives an enumeration of institations founded on it. See Cuq, pp. 488-91 ; 
Eriiger, Oesch, d. Quellen, §§ 16, 17.] 

' Gai. L 1 ; Just. Inst. L 2, 1. 

^ Voigt, Jus nai. voL ii 661. He distinguishes the Jus civile, jus gentium, 
Mid jus natwrale as the systems which applied respectively to the citizen, the 
freeman, and the man. Comp. Cic. De Oral. i. 13, § 56. 

» Voigt, vol. L pp. 899, 400. 
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great reform worked on the law of property by the Publician 
edict, — the recognition^ namely, of an inferior sort of owner- 
ship of res Tfumcipi, the beneficial interest without the quiritary 
title (§ 52), can be r^arded as one of its manifestations; for 
what Theophilus calls bonitary ownership proceeded upon a 
fiction of usucapion, and this, down at least to the time of 
Gains, was competent only to citizens and non- citizens 
enjoying (xmrniercium? It made its mark, however, both on 
the law of the fEimily and on that of succession. This indeed 
was inevitable. Marriages between Soman citizens and women 
of peregrin birth with whom they had no conubiwni became 
not uncommon. They were not justae nuptiae^ and so did not 
make the wife justa wcor or give the husband potestas over his 
children. To have altogether ignored such a union, however, 
would have been disastrous ; so it was treated as juris gentiv/m 
marriage.^ The wife consequently was allowed an action for 
her dowry when the union was dissolved,^ and the husband an 
accusatio adviterii when his wife proved unfaithful.^ His 
children, although they were held to be peregrins like their 
mother,^^ and were not in his potestas, yet were in a sense his 
lawful children {judi liberi patris)}^ so that he was bound 
to aliment them, entitled to plead his paternity as an excuse 
firom imdertaking a tutory,^^ and so forth ; and Theophilus 
states expressly that it was on their account that testa- 
mentary trusts {fideic<mmissa) were originally introduced, 
their want of citizenship preventing them firom taking their 
father's succession ab irUestato, and him from either institut- 
ing them as his testamentary heirs or leaving them direct 
bequests.^* 

It may be a little difficult for a modem jurist to say with 
perfect precision what were the doctrines and institutions of 
the jus gerUivm as distinguished firom the jvs cwUe. But the 

* Gai. ii. 65. [The recognition of occupationi accession, and tradition as 
modes of acquiring property is attributable to th& jus geniiwniJ] 

' CaUistratus in Dig, L 1, 37| § 2 calls it TMiiHmonium rum legitimunu 

8 Cic. Top. 4, § 20. 

» Ulp. lib. 2 cU aduU. in Dig. xlviii. 5, fr. 18, § 1. 

w Gai. i. 67. " Gal i. 77. 

^^ Papin. lib. 5 quaestion, in FaL Frag. 194. 

" Theoph. Paraphr. ii. 28, § 1. 
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distinction mtiBt have been very familiar to the Bomans; 
otherwise we should not have had the statement of Marcian 
in reference to the awoKiSe:, — that they eigojed all the rights 
competent to a man under the former, but none of those 
competent to him tmder the latter.^^ 



Section 43. — ^The Institution op the Peregbin 

Praetorship 

The praetorship ^ was an outcome of the licinian laws of 
the year 387 n.c. (p. 85). The object of its institution was 
that the administration of justice might be retained in the 
hands of patricians^ although the consulate had been thrown 
open to the lower order. " Qui jus in urbe dioeret " are the 
words in which livy describes the principal function of the 
new official^ In dignity he was on a footing of almost perfect 
equality with the consuls, and in their absence from the city 
he was qualified in some matters to act as their substitute ; 
in fact, he had the same imperium as they in all but military 
command. In course of time the office, which, like the con- 
sulate, was an annual one, was opened to plebeians as well as 
patricians ; but nothing was changed in its duties ; down to 
the end of the fifth century the praetor superintended single- 
handed the administration of justice, alike between citizens 
and foreigners. But with the altered conditions of things in 
the beginning of the sixth century, and the influx of strangers 
which has already been alluded to, the work seems to have 
been found too onerous for a single magistrate, and a second 
praetor was appointed. The date is not absolutely certain, 
though generally assumed to have been about the year 512 
n.c. ;^ but Fomponius^ says distinctly that the creation of 

^^ Dig, xlviii. 19, fr. 17, § 1. [See generally on the matter of this aeotion, 
Puohta, InsL i. §§ 83, 84.] 

^ See Labatat, Bistoire de la PNture (Paris, 1868) ; Mommsen, JR&m, Stoats- 
recht, YoL iL p. 176 aq. ; Faure, Eatai hUtorique sur U Pr^teur ronuUn, Paris, 
1878 ; Earlowa, Jt&nu RQ. toL i. p. 217 aq, 

2 Liv. vi 42, § 11. 

' Lydus (De Magiatr, L 88, 45) says it was in the year 507, which oorresponds 
to 510 of the Varronian era. Livy (EpU, 19) says it was in 512. 

* Pompon, in Dig. i. 2, fr. 2, § 28. 
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the new office was rendered necessary by the increase of the 
peregrin population of Borne, and that the new magistrate got 
the name of praetor peregrinus because his principal duty was 
to dispense justice to this foreign element.^ After the sub- 
mission of Sicily and Sardinia the number of the praetors was 
increased to four, and after the conquest of Spain to six; 
Sulla raised the number to eight, and Caesar eventually to 
niTrtnnM JwfcaJlKll^JMMMiitions were for special purposes ; 

ice within the city was left 

le of the two earliest, who 

urbanvs {qui jus inter eives 
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the greater impetus must 
grin praetor, moulding and 
3regrin requirements where 
failed introducing a jus 
00 far to speak of him as 
'/um ; for a large proportion 
gentiv/m, rights were civil, 
not honorary, — a fact which proves that the rights they were 
meant to protect and enforce had their origin in the jus civile, 
although moulded to meet new requirements by tacit con- 
suetude and the agency of the jurists. But even in this view 
the peregrin praetor must have had a powerful influence in 
giving shape and consistency to the rising jurisprudence, 
through means of the formuiae he adjusted for giving it 
practical efiect.^ 

' In the extant remains of later republican legislation and in inscriptions he 
is aUuded to sometimes as "praetor qni inter peregrines jus dicit," sometimes 
as "praetor qui inter dyes et peregrines jus didt," and sometimes simply as 
" praetor peregrinus." 

' Gains (i. 6) speaks of the edicts of the peregrin praetor as equally a source 
of the Ju8 honorariwn with those of his urban colleague. 

^ [On the influence of the jus ffentivm upon the praetorian law, see Puchta, 
InsL L § 86.] 
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Section 44. — Simplification of Pbocedurb and Introduc- 
tion OF New Bemedies under the Aebutian Law^ 

The lex AebtUia is only twice mentioned by ancient writers,^ 
and we know neither its precise date nor its specific provisions. 
And jet, to judge by its effects, it most have been one of the 
most important pieces of comitial lq;islation in the latter half 
of the republic ; for Oellius speaks of it as having given their 
death-blow to many of the institutions of the XII Tables, and 
Grains couples it with two Julian laws as the statutory instru- 
ments whereby the formular system of procedure (§71) was 
substituted for that per legis actiones. The probability is that 
it was enacted immediately or soon after the institution of the 
peregrin praetorship.' Its purpose, whatever may have been 
its terms, seems to have been to authorise the praetors to 
simplify the existing forms of process or substitute new ones 
in actions on the fus civile. It can hardly be that it authorised 
the praetors to publish and enforce edicts, for that had from 
time immemorial been a prerogative of all magistrates invested 
with the imperiujn. Nor can it be that it authorised them to 
give the character of rights and wrongs to what had not 
previously been so r^arded, by supporting the one with 
actions and visiting the other with punishment ; for not only 
would that have been to empower the praetors /z^/ocere (which 
they always disclaimed), but it would have made it incompre- 
hensible why praetorian actions could be raised only within the 
year of office of the praetor who had promised to grant them, 
while actions of the jus civile, though appearing for the first 
time in their new shape on the praetor's album, were perpetual^ 

^ [On this aeotion see Wlassak, HSm, Processgeaetze, L pp. 58-166 ; Caq, Inst, 
Jurid. p. 712 sq, ; Voigt, Mm. JIG. I § IS. Cnq is of opinion that the lex 
Aebutia had the eflfeot of putting an end to the legis actio per condielionem 
while leaving the other legis aetioTies still in use.] 

« Qell. xvi. 10, 8 ; GaL iv. 80. 

' It has sometimes been put as late as the beginning of the seventh century. 
For some of the dates assigned to it, and the reasons for them, see Padelletti, 
Storia del diriUo ramano (Florence, 1878), p. 251 sq. [Padell. -Cogl. p. 408 aq.; 
Appleton, Nouv, JRev. Hist. ix. p. 489. Voigt, Mm, RG, i. Beil. 6, places it 
between the years 518-517 u.c. ; Girard, pp. 86 and 971, about a century later.] 

^ [See Wlassak, op, cit, pp. 48-50, as to the limitation in time of jrtdicia 
legUima tjidjudieia imperio coTitinentia,] 
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It seems rather to have been intended to empower them to 
adapt existing remedies to altered circumstances, and to fashion 
new actions on the jus dvUe for the use of the peregrins to 
whom the procedure of the legis actixmes was incompetent; 
while it may possibly at the same time have expressly author- 
ised the insertion in the styles to be devised by them of 
clauses that would give protection when required against 
claims that in law were well founded but in fact inequitabla^ 
But whatever may have been the actual provisions of the 
statute, the result was the introduction of a procedure which 
gradually supplanted that by the " actions of the law " ; which 
was much more pliant than the latter ; and whose characteristic 
was this, — that instead of the issue being declared by word of 
mouth by the parties, and requiring in many cases to embody 
with perfect accuracy the statutory provision upon which it 
was based, it was now formulated in writing by the praetor, in 
the shape of an instruction to the judge to inquire and con- 
sider, with power to condemn or acquit according to his finding 
(§ '71). 

Section 45. — Provincial Conquests 

The growth of commerce and the enormous increase of 
wealth, which made great capitalists and enabled them through 
the agency of freedmen and slaves to carry on trade on a scale 
hitherto imknown, and which thus helped to foster the jus 
gmtium, was no doubt due to a large extent to provincial con- 
quests. But these operated also in other directions. The 
authorities who proceeded to the conquered provinces as 
governors found themselves face to face with laws and institu- 
tions in many respects differing from those of Bome. Political 
considerations dictated how far these were to be respected, how 
far subverted. In some provinces, more especially the eastern 
ones, it was thought unnecessary to do more than supplement 
the existing system by the importation of doctrines of the jus 
gentivm and the procedure of the praetor's edicts ; while in 
others, in which it was deemed expedient to destroy as rapidly 

^ [For a different theory regarding the purport and effect of the lex AdnUia, see 
Wlaaaak, aa cited, n. 1 supra. Sohm, Inst. (English trans.), pp. 168-174, sum- 
marises the views of Wlassak, Eisele, and other recent inquirers on the subject] 
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as possible all national feeling and every national rallying- 
point, a romanising of all their institutions was resorted to, 
even to the extent of introducing some of the formal transac- 
tions which previously had been confined to citizens. But in 
either case there was a reflex action. The native institution 
had to be studied, its advantages and disadvantages balanced, 
the means considered of adapting it to the praetorian procedure, 
and the new ideas so presented as to make them harmonise as 
far as possible with the old. All this was a training of no 
small value for those who, on their return to Some, were to 
exercise an influence on legislation and the administration of 
the law. They brought back with them not merely an 
experience they could not have obtained at home, but some- 
times a familiarity with foreign institutions that they were very 
willing to acclimatise in Italy. Eoman law was thus enriched 
from her provinces, deriving from them her emphyteutic tenure 
of land, her hypothec, her Ehodian law of general average, and 
a variety of other features that were altogether novel Some 
of them were sanctioned by tacit recognition, others by edicts 
of the praetors; but, in whatever way received, they were 
indirectly fruits of provincial conquests 

Section 46. — Spkead of Literatube and Philosophy 

The effect on Boman civilisation of the addiction of edu- 
cated men in the later republic to literature and philosophy is 
a matter for consideration in connection with Home's general 
history. It is not proposed to consider here the question how 
far specific doctrines of Boman law bear the impress of the 
influence of the schools, especially that of the Stoics ; it is a 
subject much too large to be disposed of in a few lines.^ The 
matter is mentioned simply for the sake of noting that the 

^ It is one that was diacasaed with much greater fervonr a century ago than 
it is now. Of the later literature may be mentioned — Van VoUenhoven, De 
exigua v», quam philoiophia Oraeca habuU in ^ormuruia Jurisprudentia Romana^ 
Amsterdam, 1884 ; Baljen, Hat die SUMcke Phil. bedetUetiden MnJluM gthdU^ 
etc Kiel, 1889 ; Voigt, Jtu not. etc vol. i. §§ 49-51 ; Laferri^re, De VinflueMe 
du Stoicisme sur la doctrine deejuriaeonsuUes romains, Paris, 1860 ; Hildenbrand, 
Oesck, tt. System d, RecktS' und StaaisphHosophie, Leipsic, 1860, toL i. §§ 141, 
142. For the earlier literature, see Hildenbrand, Z.c p. 598. 
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spirit of critical inquiry, aroused and fostered by literary and 
philosophical study seriously and conscientiously undertaken, 
contributed greatly to promote a new departure in jurispirudence 
that became very mcirked in the time of Cicero, — ^the desire to 
subordinate form to substance, the word spoken to the will it 
was meant to manifest, the abstract rule to the individual case 
to which it was proposed to apply it. This was the first effort 
of what then was called equity to temper and keep within 
bounds the rigour of the jvs striatum, • The praetors, the judges, 
and the jurisconsults all had their share in it. Although 
modem jurists are prone to speak of praetorian equity as if it 
were a thing apart, yet the same spirit was leavening the law 
in all directions and in the hands of all who had to deal with 
it; the difference being that the form and publicity of the 
Edict gave to its applications by the praetors a more prominent 
and enduring record than was found in the decisions of private 
fudices or the opinions of counselling jurisconsults. 

Section 47. — Decline of Keligion and Morals 

It would be equally out of place to enlarge here on the 
causes and manifestations of that decline in religious sentiment 
and public and private virtue which were fraught with such 
disastrous results in the later days of the republic The 
private law was influenced by it to a considerable extent, alike 
in those branches of it which regulated the domestic relations 
and those which dealt with property and contract. 

The ever -increasing disregard of the sanctity of the 
marriage tie is one of those features in the history of the 
period which strikes even the most unobservant. While from 
the first the law had denounced causeless separation and 
visited it with penalties, yet in principle it maintained the 
perfect freedom of divorce, — that it was improper to force 
persons to continue in the bonds of matrimony between whom 
matrimonial affection no longer existed.^ With the simple and 
frugal habits of the first five centuries of Bome and the sur- 
veillance of the consilium cUnnesticum, the recognition of this 
principle produced no evil results ; fSEunily misunderstandings 
were easily smoothed over, and divorces were of rare occurrence. 
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But from the time of the enactment of the Maenian law in 
586 ^ there seems to have been a change for the worsa It 
inter alia displaced the feunily council as a divorce court, and 
transferred its functions in that matter to a judiciwm, de 
TnaribtiSf — a court of inquiry nominated by the praetor, and 
whose duty it was to decide to what extent there should be 
forfeiture of the nuptial provisions in case of separation or 
repudiation. The motives of the statute may have been of the 
best, but its tendency was injurious; for not only did it 
indirectly facilitate divorce, but it rendered the idea of it 
familiar, and overthrew that respect for the domestic coimcil 
which had hitherto been a check upon it.' 

This looseness of the marriage bond, as was naturally to 
be expected, had its effect on the other family relations. 
The obligation of a father to provide for his children began 
to be lightly esteemed. The law — ^possibly only the inter- 
pretation put upon the tUi legassit of the XII Tables — ^had 
empowered him testamentarily to disinherit them, or in institut- 
ing them to limit their right to a mere fraction of the inheritance 
(p. 162); but it was assumed that this power would be exer- 
cised with discretion and only when justified by circumstances. 
But in the latter days of the republic, amid the slackened ties 
of domestic life, paternal as well as conjugal duty seems to 
have often been lost sight of, and children disinherited, or cut 
off with a nominal share of the inheritance, in order that a 
stranger might be enriched. This led to the introduction by 
the centumviral court, without any legislative enactment or 

^ See Voigt, IXe Lex Maema de dote (Weimar, 1866), and criticism by Amdta 
in the Z,f. RG. voL vii (1867), p. 1 ag. Gellios relates (iv. 3) that in 523— in 
another place he says 519, while Dion. Hal. and Valer. Max. say 520 — Sp. 
Caryilius Ruga, with approval of the domestic coimcil (zyiL 21, § 44), pnt away 
the wife he fondly loved because she was barren, and he consequently was unable 
with a safe conscience to assure the censors that he had a wife who would bear 
him children. There seems to have been a di£Sculty about her dowry ; for Gellius 
observes, on the authority of Servius Sulpicius, that thenceforth it was thought 
proper to have a dotal settlement providing for such a contingency. The Maenian 
law appears to have been, in part at least, a statutory regulation of the matter. 
It is right to observe that Czylharz, in the introduction to Das rdmiscJie DotcU- 
recfU (Giessen, 1870), maintains that the evidence produced by Voigt is insuffi- 
cient to prove that there ever was such an enactment, and that several more recent 
authors entertain grave doubts about it. [See Girard, p. 931, n. 6.] 

' [As to repudiation, in general, and its effect upon the doa see Cuq, p. 493 «g.] 
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praetor's edict to warrant it, of what was called the querela 
inoffidosi testamenti, — challenge of a testament by a person 
whose natural claims had been capriciously and causelessly 
disregarded' While the practice may for a time have been 
hesitating and imcertain, yet before long, through means of 
this gpierela, the rule came to be established that every child 
was entitled, notwithstanding the terms of his father's testa- 
ment, to at least a fourth (portio leffitima, guarta legitima, 
the legitim of the law of Scotland and various Continental 
countries) ^ of what would have come to him had his parent 
died intestate, unless it appeared that the latter had had 
adequate grounds for excluding him or limiting him to a 
smaller share.'^ A pcurent might in like manner challenge an 
undutiful testament made by his child to his prejudice ; and 
in certain cases so might brothers and sisters inter se? 

' The mention by Cicero (In Verr. IL i. 42, § 107) of a " testamentum non 
improbnm, non inoffidosmn, non inhumanmn/' has led most writers to the con- 
clusion that the remedy in question was already known in his time, although 
there are some who postpone it to the Augustine period. Valerius Maximus, 
however, refers to it (yii. 7, 4) in connection with Calpumius Piso, the urban 
praetor, whom Drumann {Oesch, RomSy vol. ii. p. 92 s^.) takes to hare been the 
same who held that office in the year of Verres's prosecution. It is extremely 
probable that the practice of the court in regard to it was at first irregular, 
perhaps spasmodic ; and that, though commenced during the republic, it did not 
become settied until early in the empire. [For a new and ingenious theory 
regarding the querela which throws light on various texts in Dig, vL 2, see 
Eisele, Z. d. Sav. Stift. {R. A,) vol. xy. pp. 256-806.] 

^ It was called portio legitimaj statutory share, because the '* fourth " was 
borrowed from the Lex Falddia {infra, p. 270), which declared that every 
testamentary heir should be entitled to have that proportion of the succession 
free from bequests to legatees. Justinian (Nov. 18) raised the legitim to one- 
third in any case, and to one-half where more than four children had to partici- 
pate (infrOf p. 897). [Though the legitim of Continental systems of law, which 
are based on the Roman, is derived from this portio legitima, the same cannot, it 
is thought, be said of Scotland. Legitim in Scottish law, as well as the Jus 
relidae of a wife, is traceable rather to the doctrine of rationoMlis pars in old 
English, and probably Norman customary law. As such it is mentioned in 
Glanvil and in the Regiam Majestaiem. See Inaugural Lecture by the present 
editor on The Fate of the Roman Law North and South of the Tweed (1894), pp. 
81-82 ; Pollock and Maitiand, History qf English Law, iL p. 846 sq,] 

^ Justinian, by his 115th Novel, remodelled the details of the practice, fixing 
statutorily what should in fixture be regarded as sufficient grounds of disherison, 
and requiring them to be expressly narrated in the testament (infra, p. 896). 

' [This seems not to have been definitely fixed as regards brothers and sisters 
till the time of Constantine, Cod. 1%. ii. 19, 1.] 
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The decline of morals had an equally marked effect on the 
transactions of daily life, calling for precautions and remedies 
that had not been foimd requisite in the heyday of the trUm^ 
r&p 'Faofudaop. Men no longer cared to rely on each other's 
good faith unless backed by stipulations, cautions (catUiories), 
and guarantees of one sort and another. The Butilian 
bankruptcy arrangements/ and the actio PatUiana for setting 
aside alienations in fraud of creditors,^ indicate a laxity in 
mercantile dealings that was perhaps an inevitable consequence 
of the growth of trade and commerce. But that such remedies 
as, for example, the exeeptio ret vendUae et tradUae or the 
eocceptio non numeratae pecuniae should have been found 
necessary, — ^the one an answer to a vendor (with the price in 
his pocket) who attempted to dispossess his vendee simply 
because some of the formalities of conveyance had been 
neglected, the other an answer to an action on a bond for 
repayment of money that by some accident had never been 
advanced, — proves that the law had now to encounter fraud 
in all directions, and that Oraeca fides had to a great extent 
displaced the old Boman probity. 

7 Gal iii. §§ 77-81. ^ Cic. Ad AtL i. I, % Z \ Just Inat. vr. 6, 6. 



CHAPTER II 

factobs of the law 

Sectiok 48. — ^Legislation 

It cannot be said that during the period of nearly 'two cen- 
turies and a half embraced within the present chapter the 
private law owed much to legislation. The vast majority of 
the enactments of the time referred to by the historians dealt 
with constitutional questions, municipal and colonial govern- 
ment, agrarian arrangements, fiscal policy, sumptuary prohibi- 
tions, criminal and police regulations, and other matters that 
affected the public law rather than the private. Those of 
the latter class mentioned by Gains and Ulpian in their 
institutional works barely exceed a score in number ; and of 
these not above l^alf a dozen can be said to have exercised a 
permanent influence on the principles (as distinguished from 
the details) of the law. Most of them were enactments of the 
concilium pldns^ or of the comitia of the tribes, to which 
ordinary legislation had passed as more readily convened 
and more easily worked than the comitia of the centuries.' 

^ Genius (x. 20, 9) observes that enactments that were strictly speaking 
pUbiseita were nevertheless nsoally spoken of as Uffes, 

s Among them may be mentioned the Lex AeHmtia {supra, p. 230) that 
directly or indirectly introduced the formular procedure ; a Cornelian law of 
687, requiring the praetors to adhere to the law they had published in their 
edicts on accession to office ; the Lex Oincia de donU of 550, which exercised a 
considerable influence on the law of donation, but was primarily enacted for a 
political purpose, — to restrain lavish gifts to public men and pleaders, as really 
often a vehicle of corruption ; the Atilian and Julia-Titian laws, empowering 
magistrates in Italy and the provinces respectively to appoint tutors to pupils- 
and grown women, failing testamentary appointees and tutors-at-law ; the Zear 
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Section 49. — Edicts of the Magistrates^ 

The practice of propounding edicts was very ancient, and 
had been followed by kings and consuls long before the 
institution of the praetorship. It was one of the most obvious 
ways of exercising the imperium with which the supreme 
magistrate was invested, — to lay an injunction upon a citizen 
and enforce his obedience, or to confer upon him some advantage 
and maintain him in its enjoyment It was one of the ways in 
which public order was protected where there had been no 
invasion of what the law regarded as a right, and where, 
consequently, there was no remedy by action. That the 
earlier edicts of the praetors were of this character — issued, 
that is to say, with reference to particular cases, and what 
afterwards came to be called edida reperUina or proiU res in- 
cidit proposUa — there is little reason to doubt. In time a new 
class of edicts appeared which got the name of edicta perpettia 
(or 2)erpet%uie jurisdidionis catisa proposUa), — announcements 
by the praetor, published on his album (as the white boards 
displayed for the purpose in the forum were called), of the 
relief he would be prepared to grant on the application of any 
one alleging that the state of facts contemplated had arisen. 

Plaetoria, for the protection of minors beyond the age of pupiUarity ; the Lex 
AHrUa, prohibiting the usucapion of stolen goods even by innocent thhxi parties ; 
the Lex AquUia of 467, giving a remedy for culpable damage to property ; the 
Apuleian, Furian, Cicereian, and Cornelian laws for alleriating the position of 
sureties ; the Lex Voconia of 585, imposing disabilities upon women in the matter 
of succession, and forbidding legatees to take more than a certain amount under a 
testament ; and the Falcidian law of 714, empowering a testamentary heir to 
retain one-fourth of the inheritance even though more than three-fourths had 
been given away in legacies. In Rudorflf (.Bowi, HO, vol. i. §§ 10-44) will be 
found a classified and descriptive list of all the leges and pUbisciia mentioned 
either in law-books or elsewhere, including those of the early empire. The 
Index Legum, in the third part of Orelli's Onomastieon TuUianum, contains an 
account of those mentioned in Cicero,^ liivy. Veil. Paterculus, and Aul. Gellius. 
There is also a classified Ust, with references to the books in which fidler accounts 
may be found, in Rivier, Introd. §| 40-49. 

^ See Lenel, Beitrdge zur KtMide des praetorischen Edicts (Stuttgart, 1878), 
and the introductory chapters in his great book, Iku Edictum Perpetuum 
(Leipsic, 1888) ; Earlowa, Mdnu RO, i. § 60. The attempts made from time to 
time to reconstruct the Edict are referred to infra^ § 58, in connection with the 
Julian consolidation. [Add Voigt, B&nt, RQ, §§ 19, 20 ; Cuq, p. 476 sq, ; Krtiger, 
Quellerit § 5.] 
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The conjecture lies near at hand that this may have been 
done in the first instance by some praetor who had experience 
of frequently recurring appUcations similar in nature and 
purpose; and who, judging that the remedy he offered was 
needed and appreciated, thought it wise to certiorate the 
lieges generally of his readiness to grant it. The next year's 
praetor was free to adopt the edicts of his predecessor or not ; 
but it was usual for him to do so if they had been found 
beneficial in practice, he adding to them new provisions 
suggested by demands made upon past praetors for edicta 
reperUina (which they had not seen fit to generalise), or even 
proposing for acceptance some remedy entirely of his own 
devising. As each new praetor entered upon office he 
announced his jurisdictional programme, — his lex armva, as it 
was called from this particular point of view;^ by far the 
greater part of it traiaticium, i,e. transmitted from his pre- 
decessors, and only a few paragraphs, diminishing in number 
as time progressed, representmg his own contribution. And 
so it went on in the first years of the empire, until the 
praetorian function was eclipsed by the imperial ; and at last, 
after having, by instruction of Hadrian, been subjected to 
revision, and consolidated with the edicts of the peregrin 
praetors and provincial governors, it was sanctioned as statute 
law for the empire through the medium of a senatusconsult 
(p. 290). 

There is some reason for supposing that the Edict attained 
considerable proportions in the time of Cicero ; for he mentions 
that, whereas in his youth the XII Tables had been taught to 
the boys in school, in his later years these were n^lected, and 
young men directed instead to the praetor's edicts for their 
first lessons in law.^ Of a few of them the date and author- 
ship are known with tolerable precision ; but of the history 
of the majority, including some of the most important, such 
as those introducing restitutio in integrum on the ground of 
lesion through error, absence, minority, and the like, and those 

» ac In Ferr. 11. L 42, § 109. 

* Cio. De Leg. i. 5, § 17, ii. 28, § 59. Yet in a passage which he is supposed 
to have written before he had reached his twenty-fifth year (De Invent. iL 22, 
§ 67) he speaks of some portions of the edict as having become fixed and certain 
on account of their long obserrance {prcpter vUusUxUm). 
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revolutionising the law of succession, we are to a great extent 
in the dark. It is not necessary to assume either that the 
Julian consolidation exhibits all the provisions that from first 
to last appeared on the album, or that those preserved in it 
were originally in the shape in which they are there presented. 
It is much more likely that we have in it only those that had 
stood the test of generations, and that many of them are the 
result of the combined wisdom and experience of a series of 
praetors. It was one of the great advantages the edicts had 
over l^islative enactments that they might be dropped, re- 
sumed, or cunended by a new praetor according to his judgment 
of public requirements. For the Edict was viva vox juris 
civiiis,^ — ^intended to aid, supplement, and correct it in accord- 
ance with the ever-changing estimate of public necessities ; ^ 
and this would have been impossible had its provisions from 
the first been as stereotyped as they became by its consolida- 
tion in the time of Hadrian. 

The Edict seems to have contained two parts ; the first 
what may be called the edict or edicts proper, and the second 
an appendix of styles of tuitions, etc., whether derived from 
the jiis civile or from the fus praetorium. The contents of the 
Edict proper were in detail very various, but all devoted to an 
exposition of the ways in which the praetor meant to explicate 
his jurisdiction during his year of office. They were not 
didactic or dogmatic formulations of law, but rather announce- 
ments or advertisements of what remedy he would grant in 
such and such circumstances, or direct orders to do or pro- 
hibitions against doing certain things. ''I will hold it (an 
agreement) valid," *' 1 will not sustain it," " I will give him 
an action," " I will give him an exception," " I will reinstate 
him in his former position," "I will ordain him to give 
security," "I will put him in possession of the estate he 
claims," " I will give him time to deliberate " (about accept- 
ance of an inheritance), " I will require him either to deny 
the debt on oath or to pay it," — these are examples of the 

^ Marcian, in Dig, i. 1, fr. 8. 

" "Quod praetores introdnzerant adjuvandi, vel supplendi, vel oorrigendi 
jnriB oivilis gratia, propter utilitatem publicam " (Papinian, in Dig, i. 1, fr. 7, 

§1). 



8X0T. 49 EDICTS OF THE MAGISTRATES 241 

operative words of edicts of the first class ; while '' He must 
restore it," " He must exhibit it," " He must not do it," " I 
forbid the employment of forcible means" (say to alter the 
state of possession), may be taken as examples of the second. 
A party claiming an action or whatever else it might be 
under any of them, did so not of right, $ts he would have done 
had his claim had a statutory or customary foundation, but of 
grace, — on the strength of the praetor's promise to grant him 
what he claimed^ and make the grant effectual That was why 
originally such an action had to be raised and concluded within 
the particular praetor's year of office ; a rule which in time, by 
abuse, was converted into this somewhat different one, — that a 
purely praetorian action {i,e, not originally of the jus civile) had 
to be raised within a year of the occurrence to which it referred. 

As already observed, the praetors' edicts proceeded to a 
greater extent than the earlier l^islation of the comitia upon 
lines of equity; that is to say, they set themselves against 
the strictness and formalism of the jurisprudence of the ^TT 
Tables. Such may be said to have been the general tendency 
of the praetorian edicts as a whola But it was the tendency 
of the whole jurisprudence of the time, and by no means 
peculiar to the praetorian creation. Nowhere in the texts are 
the praetors spoken of as the special mouthpieces of equity as 
distinguished from law. Such a distinction recurs frequently 
in Cicero ; he identifies aeqwUaa with the spirit of a law or 
agreement, and jus with its letter ; but it is in order to sing 
the praises, not of the praetors, but of the pleaders who main- 
tained the former as against the latter, and of the judges who 
were persuaded by their argument& Much of what was con- 
tained in the Edict might quite as well have been embodied 
in statute, and we know that in time statute came to its aid ; 
witness a very remarkable provision of it, — ^"I will give 
lonoTvm, possessio as may be enjoined by statute, whether 
comitial enactment or senatusconsult." ^ 

Of the edicts of the peregrin praetor and their relation 

* Oaiiu frequently speaks of bonorum poasestianea which praetor pcHlicebwr or 
pramiUU (see ii §§ 119, 135). 

' Ulp. lib, 49 ad edict, in Dig, xxxviii. 14, 1. un. pr. [This oonstitnted the 
order of sncoesdon called banorum poeaeaaio turn quibtu ex legUnu, InsL iii 9, 
8.] 

16 
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to those of his urban colleague little is known. That they 
differed in some respects there can be no doubt; for in the 
Lex Bubria (of 706 ?) for settling the government of Cisalpine 
Gaul,^ the magistrates were directed, with reference to a 
certain action, to formulate it in the way prescribed in the 
edict of the peregrin praetor. The latter, therefore, must to 
some extent have been in advance of that of the urban praetor; 
probably in this respect, — that, being prepared primarily for 
the regulation of questions affecting non-citizens, it more 
thoroughly than the other avoided formalities that were com- 
petent only to citizens, and thus to a greater extent simplified 
procedure. In the edict of the urban praetor there were pro- 
visions that could benefit none but citizens ; for example, the 
Publidan action introducing the tenure in bonis of res mancipi, 
which proceeded upon a fiction of completed usucapion, and 
therefore, even well into the empire, was not available to a 
peregrin.® In that of the peregrin praetor, on the other hand, 
we are entitled to believe that such a remedy could have had 
no place, and that its provisions must have throughout been 
such as would apply indifferently to citizens and non-citizens. 
The edicts of the provincial governors must have varied 
according to circumstances; being in all cases composites of 
provisions, more or less numerous, borrowed from the edicts 
of the praetors, and additions suggested by the peculiar wants of 
the different provinces for which they were framed (provinciale 
genus edicendi). Among these may have been regulations for 
protection of quasi-property in land and quasi-real rights ; for 
land in the provinces in theory belonged to the state, its 
occupants having no more than a transmissible and inheritable 
right of usufinict.^® As for the edicts of the curule aediles, 
who, amongst other duties, were charged with the supervision 
of markets, their range was very limited ; their most important 
provisions having reference to open sales of slaves, horses, and 
cattle, and containing regulations about the duties of vendors 
exposing them, and their responsibility for faults and vices.^^ 

8 Lex Rubria^ cap. 20 (Bruns, p. 92). [Voigt, ESm. RQ. p. 214, gives 713 
as the date.] 

» [See tn/ra, p. 252, n. 10.] i» Gai. iL 7. 

^^ See tit. Dig, *' De aedilitio edicto et redhibitione et quanti minoris " (xzi. 
1), and tit. Cod, *' De aedilitiis actionibus" (iv. 58). 
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Section 50. — Consuetude, Professional Jurisprudence, 

AND EeS JUDlCATAE^ 

Great as may be the difficulty experienced by philosophical 
jurists in defining the ground of the authority of consuetudinary 
law, there is no room to dispute the importance of its con- 
tributions to every system of jurisprudence, ancient or modem. 
The men who first drew, accepted, and endorsed a bill of 
exchange did as much for the law as any lawgiver has ever 
accomplished. They may or may not have acted on the 
advice of jurists ; but, whether or not, they began a practice 
which grew into custom, and as such was recognised by the 
tribunals as a law-creating one,— one conferring rights and 
imposing obligations.^ There is much of this — far more prob- 
ably than is commonly imagined — in the history of every 
system of law. 

In Bome the process was sometimes wonderfully expedi- 
tious; witness what Justinian narrates of the introduction 
and recognition of testamentary trusts and codicils to last 
wills, both in the time of Augustus.^ It can hardly be doubted 
that the literal contract 'per experisikUioTiem (p. 259 sq.) origi- 
nated in the same way, probably in the end of the fifth or 
beginning of the sixth century. The keeping of domestic 
account-books may have been enjoined and enforced by the 
censors ; but it was custom, and neither statute nor praetor's 
edict, that made an entry in them to another person's debit 
creative of a claim against the latter for certa pecunia credita, 
that might be made effectual by an action under the Silian 

^ [See Inst, i. 2, 9 ; and, generaUy, on this section Voigt, Hom. EO, L 
§§ 18-22.] 

^ [Apparently the author does not here mean to say that the Romans under- 
stood the nature of Bills of Exchange. But though it has been usual to attribute 
the origin of these negotiable instruments to the necessities of merchants in the 
Middle Ages, there is reason for thinking that something like them was known 
to the Romans. Jhering expresses a strong opinion to this effect and finds in 
the actio receptUia the means by which they were made effectual, an action which 
Justinian {Cod. iv. 18, 2) abolished, though to a certain extent transferring 
its characteristics to the action de constiiuta pecunia. Jhering, Odstf iv. pp. 
218-221. See Cic. Ad AU. xv. 15, 4 ; Kuntze, ExcursCy p. 496 ; Karlowa, Horn, 
HO. ii. p. 758 sq. As to the use of Bills of Exchange among the Greeks, see 
Theureau, "Notice sur le prgt k int^St," in Nouv. Bev. HiaL 1893, p. 708.] 

3 Just. Inst, ii 28, 1 ; ii. 26, pr. 
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law (§ 40). It must have been in exactly the same way 
that mvivAim^ formless loan of money, came to be regarded 
as the third variety of cerixi, credita pecunia, and to be held 
recoverable by the same sort of action. True, this could not 
have been attained without the co-operation of the courts. 
But then those courts were composed each of a single private 
citizen, whose office ended with his judgment in the particular 
case remitted to him, and who was untrammelled by the 
authority of any series rerv/m fudicatarvm} He had simply 
to decide whether in his view expensilation or formless loan 
created such an obligation as was covered by the words 
p.c^. 4an ^ Ihe» M., fo, . ^ I»ve been 
a divergent practice, contradictory findings, as Cicero says 
there were in his day upon the question whether aequAJtas or 
jvA strictum was to be applied to the determination of certain 
matters ; but the gradual ascendency and eventual unanimity 
of judicial opinion in the affirmative was but the expression 
of the general sentiment of the citizens of whom the jvdices 
were the representatives. 

These are but examples of the way in which consuetud- 
inary law was constructed. It required the combined 
action of the laity and the jvdices, both at times acting 
under professional advice. In some cases even that of the 
praetors was necessary. It would have been impossible, for 
instance, to have introduced the consensual contracts into 
the Boman system, and determined what were the obligations 
they imposed on either side, without magisterial co-operation 
in framing the formulae that were to be submitted to the 
judges. Taking the action on sale as an illustration, the 
formula substantially was this : — " It being averred that the 
defendant sold such or such a thing to the plaintiff, whatever^ 
Judge, it shall appear that the defendant ought in good faith 
to give to or do for the plaintiff in respect thereof, in that 
(or rather its equivalent in money) condemn the defendant ; 
otherwise, acquit him." It is very manifest that the free 

^ It was not until the empire tliat a "aeries rerum perpetuo similiter 
judicatamm," a uniform series of precedents, was held to be law. [Dig, i. 3, 
fr. 38.] During the republic a judge was much freer, and not only entitled but 
bound to decide according to his own notion of what was right, taking the risk 
of consequences if his judgment was knowingly contrary to law. 
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hand here given to the judge must immensely have feu^ilitated 
the reception of customary doctrine into the law. The judge 
was to a great extent the spokesman of the forum ; his judg- 
ment was formed in accordance with current public opinion, 
which he had ample opportunity of gauging; it was the 
reflection of that general sentiment of right, which, phrase 
it how we may, is the real basis of all customary law. And 
so in an action for establishing a right of property in a res 
Tiec mancipi. The formula was very simple : — " If it appear 
that such or such a thing belongs to the plaintiff in quiritary 
right, should the defendant refuse to restore it on your order, 
then. Judge, whatever be its value for the plaintiff, in that 
condemn the defendant; should it appear otherwise, £U^quit 
him/' The primary duty of a judge on such a remit was 
to determine whether the title on which the plaintiff founded 
his pretensions gave him a right that came up to property ; 
and it can hardly be disputed that it was by the decisions 
of a series of judges, in a series of such actions, that the long 
list of natural modes of acquiring property given by Justinian 
under technical names was gradually brought into view. 
Those decisions, whether upon the obligations of a vendor, 
direct or indirect, or upon the sufficiency of a title founded 
on by a party averring a right of property by natural 
acquisition, may in many cases have been arrived at under 
professional advice, and were in all cases embodied in judg- 
ments. But that does not in the least deprive the doctrine 
deduced from them of its character of customary law. It 
was not until the empire that the opinions of the jurists 
submitted to a judge (responsa prudentium, see § 69) were 
invested with quasi -legislative authority. During the re- 
public, if a judge deferred to them, it was simply because 
he regarded them as in consonance with well - qualified 
public opinion; and what a series of consistent judgments 
of this sort built up was in the strictest sense a law based 
on consuetude.^ 

' The doctrines of the cloasioal jurists as to the necessity of longa^ inveterata 
eoruuetudo, and so forth, had no application to the formatiTe jorisprndence of 
the republic, and in fact refer not to general consuetude but to particular custom 
when founded on in derogation of the common law. 
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As regards the professional jurists in particular,^ it has 
already (p. 73) been observed that, according to the testimony 
of the historians, the law was a monopoly of the patricians 
down at least to the middle of the fifth century of the dty. 
livy goes so far as to speak of it as in penetraliitis pontificum 
reposUum, — among the secrets of the pontifical college.^ It 
undoubtedly was so to a great extent in the regal period. 
But after the publication of the Twelve Tables, with the letter 
of the law displayed before the eyes of the citizens in black 
and white, those words of his were true only in a qualified 
sense. Pomponius explains that no sooner was the decemviral 
legislation published than the necessity was felt for its 
interpretation, and for the preparation by skilled hands of 
styles of actions whereby its provisions might be made 
efifectuaL^ Both of those duties fell to the pontiffs as the 
only persons who, in the state of civilisation of the period, 
were qualified to give the assistance required ; and Pomponius 
adds that the college annually appointed one of its members 
to be the adviser of private parties and of the jvdices in those 
matters. The interpretatio, conmienced by the pontiffs and 
continued by the jurists during the republic, and which, 
Pomponius says, was regarded as part of the jus civile, was 
not confined to explanation of the words of the statute, but 
was in some cases their expansion, in others their limitation, 
and in many the deduction of new doctrines out of the actual 
jus scriptum, and their development and exposition.^ 

An event that did much to diminish the influence of the 
pontiffs in connection with the law was the divulgement in 
the year 450 by Cn. ilavius, secretary of Appius Claudius 
Caecus, and probably at his instigation, of a formulary of 
actions and calendar of lawful and unlawful days, which got 
the name of Jvs Flavianum}^ The practice adopted in the 

> Rudorff, Mm, EG. voL i. §§ 62-65 ; Sanio, Zur OeKhiehU der rihiu 
jRechUivissenachaft, Konigsberg, 1858 ; Grellot-Dumazeau, Andes aur le barreau 
romain, 2nd ed. Paris, 1858 ; Dauz, Oeach. d. r&m, Hechts, vol. L § 49 ; Karlowa, 
Ram. RG. i. § 61. ^ Liy . jx. 46. 5. 

* Pomp, in Dig, i. 2, fr. 2, §§ 5, 6. On the functions of the pontiffs in 
Bottling styles of actions upon the Tables, see Bekker, Aktionen^ vol. i. p. 68. 
[Cuq, p. 145 sq,; Voigt, Bbm, HO. i. p. 27.] 

" For illustrations, see Voigt, Jus, not, etc vol. ili. pp. 287-294. 

w Liv. ix. 46 ; Gell. viL 9 ; Pomp. I.e. § 7 ; [Cic. Pro Mur, c. 11]. 
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beginning of the sixth century by Tiberius Coruncanius, 
the first plebeian chief pontiff, of giving advice in law in 
public,^^ had a still greater effect in popularising it ; and the 
JvA Adianwm,, some fifty years later, made it as much the 
heritage of the laity as of the pontifical college.^^ From 
this time onwards there was a series of jurists (prvderUes), 
gradually increasing in number and eminence, of whom a list 
is given by Pomponius, and many of whom are signalised 
by Cicero, particularly in his Orator and 'BrtUvs}^ They 
occupied themselves in giving advice to clients, teaching,^^ 
pleading at the bar, framing styles of contracts, testaments, 
and various other deeds of a legal character, or writing 
commentaries or shorter treatises on different branches of 
the law. Among them may be mentioned the two Catos, — 
M. Porcius Cato Censorius, who wrote some commentaries 
on the Jvs civile, and his son, M. Porcius Cato Licinianus, 
the author of a famous doctrine in the law of legacies known 
as the regvia Catoniana ; ^^ M. Junius Brutus, who wrote 
three books de jure dvUi ; M. Manilius, whose styles of con- 

11 ao. De Oral, iii. 83, § 184 ; Pomp. l.c §§ 85, 88. 

^ This was a compilation by Sext Aelius Paetus, consul 556, censor 560, 
containing the XII Tables, the inierpretatio down to date, and styles adapted 
to the legris aetionea (which, the Aebntian law notwithstanding, were still largely 
in use) ; it seems also to have borne the name of Tripertita, from its threefold 
contents. See Pomp. Lc, §§ 7, 88 ; Voigt, Ueber d<u AdiuS' und ScUnnus-SysUm, 
Leipsic, 1875, [and, for criticism of Voigt's view, Cuq, p. 474, n. 5.] 

1* It is remarkable that Cicero himself is not mentioned by Pomponins 
except for his oratory {I.e. § 48), which does not say much for the estimation 
in which he was held as a jurist by his successors of the empire. Yet Gellius 
(L 22, § 7) says he was the author of a book on the scientific treatment of the 
law — De jure dvili in artem redigendo (on which see Dirksen, HinUrlasaene 
Schri/ten, Leipsic, 1871, toI. i. p. 1 aq.), [On Cicero's title to be ranked among 
the jurists, a topic frequently discussed, see Voigt, JRSm. JIG. i. p. 227, n. 22.] 

1^ Until about the middle of the seventh century the instruction a young 
man got in law after leaving school seems usually to have been acquired by 
attending the daily consultations of patrons of repute, by whom a great gathering 
of auditores as well as clients was regarded as an honourable distinction (Cic. 
Orator, 42, § 148). But after that some of the jurists seem to have been in 
the regular practice of devoting part of their time to more direct teaching, — 
either instUutio in the general principles of the law, or inatrtustio in its details. 
Pomponius (I.e. § 48) says of Servius Sulpicius that, while he heard {avdiU) 
several lawyers of eminence — i.e. attended their consultations, he was vn^UuUd 
by Lucilius Balbus and inttrueted by Aquilius Gallus. 

" Tit Dig* de regula Catoniana^ xxxiv. 7. [See Roby, IrUrodudion^ p. zov.] 
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tracts of sale are celebrated by Cicero, Yarro, and Gellius ; 
the three Scaevolas/^ — Quintius Mucius, the augur, who in 
his old age gave Cicero and his Mend Atticus their first 
lessons in law, Publius Mucius, his cousin/^ and, greatest of 
the three, Quintus Mucius, the son of Bublius, who, Pomponius 
says, first wrote systematically on the jus civile, arranging it 
in eighteen books,^® from which a few extracts are incorporated 
in Justinian's Digest; P. Eutilius Bufus, the author of the 
bankruptcy procedure described by Gains ;^* C. Aquilius 
Gallus, who devised the actio and exceptio de dolo, and the 
Aquilian stipulation;^ Servius Sulpidus Bufiis, frequently 
mentioned by Ckdus and Justinian, regarded by his con- 
temporaries as the gi-eatest jurist of his time, and after Cicero 
the greatest orator;'^ Aulus Ofilius, a scholar of Servius's, 
and intimate friend of Caesar's, who wrote at some length on 
the praetor's edict ; ^ Alfenus Varus, also a scholar of Servius's, 
whose works are largely quoted and cited in Justinian's 
Digest ; " and Aelius Gallus, author of a treatise De Verborum 
qtiae ad jus civile pertinent significatiane, which must have 
been very welcome when the Eoman law was penetrating 
into provinces in which the Latin language was strange.^ 

'^ See Schneider, Die drei Soaevola Cieeros, Munich, 1871. 

^' [See Roby, IrUroduetioiif p. zcviii.] 

" Pomp. I.e. § 41. [The Florentine Index includes a book of definitions, 
6pw, of this Soaevola.] "> OaL iiL 77-79. 

» Cic. D6 Off. iii. 14, § 60 ; Z?e NaJL Dew. iii. 80, § 74 ; Jnst. InA. iiL 29, 2. 
See Appendix, note H in fine. 

'^ See Cic. BrvJLiu, 40-42. Pomponius (Z.c §§ 48, 44} says he was the author 
of nearly 180 books on different branches of the law, but only two yery short 
ones on the Edict, — the first that were written on that subject. 

" Pomp. l.c § 44. On his connection with Julius Caesar's contemplated 
digest of the law, see Sanio, Bechtahiitoriache AbJiandl, u. Studien (Konigsberg, 
1845), pp. 68-126. 

^ Many of the quotations and citations are from an epitome of the Digetta 
of Alfenus by Julius Paulus. 

^ On the writings of the jurists of the republic generally, see Sanio, Zur 
OeMhiehte d. rUm. JRechtswiaseruchaft, Konigsberg, 1858 ; Roby, IrUroduoticm, 
chaps, vii. and viiL ; Ferrini, Fanti, p. 20 sq. 



CHAPTEE III 

* 

substantive changes in the law duking the period 

Section 51. — Citizens, Latins, and Peregrins 

As may be gathered from what has been said in preceding 
sections, the extension of the benefits of the law to non- 
citizens was one of the most prominent features of its progress 
during the latter half of the republic. Before the end of it 
the number of the citizens had been vastly augmented by the 
admission to the franchise of almost all the inhabitants of 
Italy. There were no longer any non-citizens who, as a class, 
enjoyed convhivmi and coniTriercium with Some, as the Latins 
and some others of her allies had done at an earlier period 
(p. 107). But there was now between citizenship and pere- 
grinity an intermediate condition known as latinUas or jus 
Lata, which gave those who enjoyed it cornmercivm, but not 
conubivm. It seems to have originated in connection with 
some of the Latin colonies, which, for political reasons, were 
not favoured to the full extent with the rights, public and 
private, previously enjoyed by the nomen Latinvmu Some 
commmiities in Transpadan Gaul got this new jm Lain in 
665, and retained it until they acquired full citizenship; 
certain Italian, and particidarly Etruscan, municipia had it 
substituted for citizenship in 673 ; and Caesar fi:om time to 
time extended it to other communities in Transpadan Gaul, 
Spain, and Gallia Narbonensis. By the end of the republic 
it had ceased to exist in Itedy, but was pretty widely spread 
in the western provinces. One of the advantages it conferred 
on the inhabitants of municipia enjoying it (who still con- 
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tinued to be called kUini cdoniarii) was, that there were 
many ways in which, by^ their own act, they could attain the 
full dignity of Boman citizens. Non- latin peregrins could 
not do 80 ; and they were in an inferior position to the latini 
in that they could take no part in a transaction with the 
copper and the scales, no matter for what purpose employed, 
nor be parties to a stipulation conceived in the solemn form 
of sponsio, or a literal contract in its strictest form. But 
these disadvantages were every day becoming of less and less 
moment ; for the ordinary transactions of trade and commerce 
were being rapidly denuded of any peculiarities they had 
derived from the old jus civile, and remodelled in such a way 
as to make them available alike to citizen and non-citizen. 

Sbction 52. — Thb Law of Property and the Publicun 

Edict ^ 

There were necessarily many changes during the period 
in the law both of property and minor real right& A variety 
of natural grounds of ownership were recognised by the judges 
to whom the question was referred whether or not a res Tiec 
mancipi belonged to the party claiming it in a vindication.' 
The favour shown to per^rins cannot have stopped short of 
allowing them a right of property at all events in movables, 
even though it may not have been dominium ex jure Quiritium} 
Land in the provinces belonged to the state, its occupants 
having strictly no more than a right of usufruct or possession ;^ 

^ See Rib^reau, Th^orie de Tin bonis habere ou de la propria pr^tarienne, 
Paris, 1867 ; Voigt, Jus not, etc voL iv. app. xxi. p. 470 sq, ; Huschke, Das 
Rsckt der Publicianischen Kloffe, Stuttgart, 1874 ; Scholin (rer. Huschke), in 
KriL VJSehr, vol. zviu. (1876), p. 526 sq. ; Lenel, Beitrdge, p. 1 sq. ; Appleton, 
' De la Publicienne et de Tatilis vindicatio,'* Nouv. Rev, HisL voL ix. (1885), 
p. 481 ^., vol. X. (1886), p. 276 sq, [Appleton, HisUrire de la propria prAorienne, 
Paris, 1889 ; Audibert, Nouv. Bev. HisL vol. xiv. (1890), pp. 269-297.] 

' [These most have been recognised as de fado grounds of ownership in the 
earlier republic, though not reoognised as a title for vindication by any legis 
actio,'] 

* Arg. Frag, Dosithei, § 12 (in Coll. libror. Jut, Ant^'ust. vol. ii. p. 154). 

* GaL ii. 7, 21. Under the empire certain favoured districts had a concession 
of what was called Jus ItcUicum, which, inter alia, rendered immovables within 
them susceptible of dominium ex jure QuirUium, and of being acquired and 
transmitted by Roman modes of conveyance. On this subject see Savigny, 
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yet the tenure was popularly spoken of as dominium^ and 
protected by what was called a vindication.^ Usucapion was 
no longer the result of prolonged possession pure and simple 
(p. 139), but now subject to the condition that the usucapient 
had acquired in good faith on a sufficient title, though he had 
either unwittingly derived his right from one who was not 
owner or not in a position to alienate, or else had n^lected 
the proper form of conveyance.^ The list of praedial servitudes 
was greatly increased, as witness the enumeration in Cicero's 
list of the questions proper for the centum viral court ; ^ and 
it was probably in the provinces, where the civil forms of 
constituting such rights were inapplicable, that the governors 
in their edicts first sanctioned their creation by pacts and 
stipulations, — agreements fortified with stipulatory penalties 
in the event of the granter or his heirs impeding the grantee 
or his successors in the exercise of the right conferred.^ In 
the matter of real securities the fiduda (p. 134) was still 
extensively employed ; but alongside it had been introduced 
the pignvs or pledge, — informal delivery of a movable by or 
for a debtor to his creditor, to be held by the latter until the 
debt was paid,® and the hypothec or mortgage by simple 

Ferm, Schr. vol. L p. 29 «g. ; Beaudooin, in the Nouv. Bev. Hist. toL y. (1881), 
pp. 146 aq. 592 «g., vol. vL (1882), p. 684 aq.; Heisterbergk, Name %. Begriffd, 
Ju8 ItcUicum, Tiibingen, 1885. 

' Vat. Frag, 815, 816. [Under the empire acquirers of snch lands were also 
probably protected by an actio Piibliciana, In practice provincials were allowed 
to hold their lands subject to a sort of eminent domain by the state. See 
Lenel, Hd, perp. p. 148. Cf. Mitteis, JUichsrecht, p. 91.] 

' There is no direct proof that this change took place during the republic ; 
but it may be inferred from the requirements of the Publioian action. 

' Cic De Orat. L 38, § 178 ; [mpra, p. 176, n. 14]. 

^ Dig. zlv. 1, fr. 85, § 8. This mode of constituting a servitude looks as 
if it were the creation of nothing more than a personal obligation ; but the 
resulting right was really regarded as a jus in re. The recognition of usjis et 
patientia as a sufficient ground on which to maintain a servitude dates only from 
the second century of the empire, when the possibility was admitted of the 
quasi-tradition and quasi-possession of an incorporeal. [Cf. Oirard, p. 865.] 

^ That for a long time impignoration was in practice confined to movables 
can hardly be doubted ; for reasons, see Demburg, Pfandrecht, voL i. (Leipsic, 
1860), p. 46. The language of Gains {^Dig, 1. 16, 288, § 2) shows that even in 
his time some jurists were of opinion that the word pignus could not be appro- 
priately applied to an immovable ; but with the substantial assimilation of the 
pignus and hypotheea in the later law, the notion gradually lost ground, and is 
expressly disclaimed by Justinian {Inst, iv. 6, § 7). 
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agreement without possession, — imported from Greece and 
very alien to Eoman legal principles, but so manifestly con- 
venient that, though originally limited to 'the conventional 
right of a landlord over the slaves, beasts, and implements of 
his farm tenant in security of the rent, it was soon extended 
to creditors generally, whatever the nature of their claims. 

But the most important change in the law of property 
during the period was that effected by the Publician edict,^^ 
indirectly recognising the validity (1) of what Theophilus 
calls bonitary ownership as an actual though inferior owner- 
ship of res mancipi, and (2) of what got the name of Iotuu 
Jidei possessio as a fictitious ownership of either res mancipi or 
res nee mandpiy valid against all the world except the true 
dominus. The accounts we possess of this edict are somewhat 
inconsistent and even contradictory ; the explanation may be 
that it went through a process of amendment and expansion 
at the hands of successive praetors, and that eventually it may 
have had more than one section, without our always being 
able to say to which of them the criticism of a particular 
commentator is directed But there is no doubt of its general 
tendency, — of the defects it was meant to correct and the way 
in which the correction was accomplished. 

One of the defects was this, — that if a man had taken a 
transfer of a res mancipi from its rightful owner, but simply 
by tradition instead of mancipation or cession in court, he 
did not acquire dcmvinium ex jure Qmritiuuniy and the trans- 
ferrer remained legally undivested. The result was that the 
latter was in law entitled to raise a rei vindicatio and oust 
the transferee, whose money he might have in his pocket; 
while if a third party had obtained possession of the thing, but 

^^ There was a M. Publicius MaUeolns praetor about 519, and a Q. Publicius 
praetor about 687. The latter was praetor the year before Aquilius Gallus, who, 
Cicero says, invented the fonniUae de dolo. It is hardly credible that the 
Publician action should have preceded these by more than a century and a half. 
See Pemice, Labeo, u. (2nd ed.) p. 840, n. 4. [The praetor mentioned by 
Cicero, Pro ChierU. 45, can hardly have beeu the author, as he was praeior 
peregriniis, Appleton, Histoire de la propriiU pritorienne, vol. i. p. 34, holds 
that the action must have been a good deal older than Cicero, and probably 
introduced towards the end of the sixth century. Consult also upon the nature 
of the edict generaUy, Lenel, Falingenesia, iL p. 511 ; Cuq, p. 507 tq, ; Girard, 
pp. 841-345 ; Erman, in Z, d, Sav. Stift, zi p. 212 8q,] 
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in such a way as not to be amenable to an interdict, the 
transferee could have no effectual vindication against him, 
not being in a position to aver or prove dominium ex jwre 
Qiiiritium. The first difficulty was overcome by the exceptio 
rei venditae et traditaey also a praetorian remedy, and probably 
older than the Publician;^^ to the transferrer's vindication 
on the strength of his unextinguished quiritary right, the 
transferee pleaded sale and delivery as an effectual praetorian 
defence.^^ But when a third party was in possession, and the 
transferee by simple delivery had to take the initiative, the 
position was more complicated. Such third party might be 
in perfect good £aith ; he might even have acquired from the 
original transferrer, and fortified his acquisition with a formal 
conveyance. But that was no sufficient reason in equity why 
he should be allowed to defeat the prior right of the original 
transferee, who, if he had possessed for the requisite period of 
usucapion before the third party came upon the scene, would 
have cured the defect of the informal delivery and acquired 
an unassailable quiritary right. So the praetor announced in 
his edict that if a man came to him and represented that 
he had bought a res mancipi from its owner, and had had it 
delivered to him, but had lost possession within the period 
of usucapion, he (the praetor) would allow him a vindication 
embodying a fiction of usucapion, with which he might proceed 
either against the transferrer or any third party withholding 
the thing in question. 

The instruction to the judge in such a case, instead of 
being in the simple and straightforward words — " If it appear 
that the thing in question belongs to the plaintiff in quiritarian 
right" (p. 245), ran thus: "Supposing the plaintiff to have 
possessed for the requisite period of usucapion the thing in 
question, which he says he bought and got deliveiy of, — ^if 
in that case it would appear to you that said thing belongs 
to the plaintiff in quiritary right," and so on.^* The publica- 

^^ It must hare been older than the general exceptio doli; for if this had been 
in existence the special one wonld have been nnnecessary. 

^ [Or if the transferrer had re-acqoired possession the transferee could sne 
him, and could paralyse his defence oijvatum dominiwniy if the praetor allowed 
it at all, by the reply of res vendita et tradUa. ] 

" This is a free rendering of the formula as given by Gains (iv. 86), in order 
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tion of such an edict and the formula of the action based 
upon it — which, though of praetorian origin, was in many 
respects dealt with as an actio juris civilis and just a variety 
of the m vindicatio — had the same effect as if the legislature 
had directly enacted that in future delivery of a res mancipi 
in pursuance of a sale or other good cause ^^ should straight- 
way confer a right of ownership in it, even before usucapion 
had been completed Till then, however, the transferee was 
liot quiritary owner ; the thing in question was only in bonis, 
"of his belongings"; the legal title, though a very empty 
one, — nvdwm, jus Qwiribium}^ — ^remained in the transferrer ; ^* 
it was only with the completion of the usucapion that it 
became the transferee's plerw jure}*' The inevitable result of 
the recognition of this tenure in bonis was that mancipation 
C€Lme to be regarded in many cases as an unnecessary formality, 
and the marvel is that it continued to hold its ground at all. 
The explanation may be that it afforded a substratum for and 
gave force of law to the leges nuncupatae that accompanied the 
negotium per aes et libram (p. 133); and although many of 
these might quite well be thrown into the form of stipulations, 
yet there were others that it may have been thought safer to 
leave to take effect under the provisions of the earlier law. 

The second case that was met by the Publician edict — 
whether as originally published or by an amendment of it 
cannot be determined ^® — was that of the bona Jlde transferee 

to distingaish the matter of fiction from that which had to be established by 
proof, — the sale and deliyeiy, the ownership of the seller, etc. It is noteworthy 
that Gains says nothing of boTia fides on the part of the plaintiff, although in 
his time it was undoubtedly required ; from which Pemice {Laheo, vol. ii 2nd 
ed. p. 840 aq.) conjectures that it was not mentioned in the edict. 

^* While sale alone was mentioned in the edict, all other titles of ownership 
were brought within it by interpretation. [See Cuq, p. 511 ; Girard, p. 841, n. 8.] 

" GaL i. 54, iii. 166. 

18 Ho ceased to have any beneficial interest in what he had transferred 
(Gai. ii. 88, iiL 166). But, under the rules of the early empire, it was only the 
quiritarian owner that could so effectually manumit a slave as to make him a 
citizen (Gai. i 17 ; Ulp. L 16) ; and it was he, and not the bonitarian manumitter, 
that became tutor of a non-citizen freedman who was a pupil, or a freedwoman 
of any age (Gai. i. 167 ; Ulp. xi. 19). [So it was he alone that could bequeath 
a legacy j?cr vindicatiofiemt Gai. ii. 196.] ^^ q^^j^ jj^ ^J^ 

^* [Appleton, in the work above cited, i. p. 49, and Girard, p. 841, n. 3, affirm 
the unity of the action and edict, but opinions vary. Cf. Lenel, as in u. 1 suprtu] 
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of a thing by purchase or other sufficient title, who, having 
lost possession of it before usucapion, found to his cost that 
the transferrer had not been its owner, that no ownership 
therefore had been transmitted to him (the transferee), and 
that consequently he was not in a position to raise a vindi- 
cation with its averment of d(yminium ex jure QuirUium}^ 
As against the true owner, whose property had been disposed 
of by a stranger behind his back, there would have been no 
equity in giving him an action ; but as against all the world* 
except the true owner his " better right " was recognised by 
the praetor,^ who accorded to him also a vindication proceeding 
on a fiction of completed usucapion ; for usucapion cured the 
defect of his title, just £ls it did that of the bonitarian owner. 
In this way the praetors introduced that honae fidei possessio 
which was worked out with much skill by the jurists of the 
early empire, and which assumed very large proportions in 
the Justinianian law when the term of prescription had been 
greatly prolonged, and the difficulty of proving property (as 
distinguished from hmae fidei possession) consequently very 
much increased. 

Section 53. — ^Development of the Law of Contract^ 

It is impossible within reasonable limits in such a sketch 
as this to indicate a tithe of the amendments that were 
effected on the law of obligations during the period whose 
distinguishing features were the rise of a jus gentivmi and the 
construction of the praetor's edict. In every branch of it 
there was an advance not by steps but by strides ; in that 
of obligations arising from contract, of those arising from 
delict, and of those arising from facts and circumstances, such 

^ This case is the only one alluded to by Justinian {Insi, iv. 6, 4). He had 
abolished the distinction between quiritarian and bonitarian property, and so it 
was unnecessary for him to mention the other. [See Digest, vi. 2, 1 pr., where 
the words " non a domino " inserted in the edict are probably a Tribonianism.] 

^ [It would not, however, prevail against another acquirer from the same 
author whose conveyance was prior in date, nor apparently against one who 
acquired from a different author, Dig, vi. 2, £r. 9, § 4 ; Girard, p. 844.] 

^ See Bekker, AH. voL i. chape. 5-8, and app. D, £, F, and voL ii. chaps. 15, 
16 ; Voigt, Jvs not, eta vol. iii. §§ 106-124, and vol. iv. app. six. xxi. [add 
Buckler, Contract in Moman Law], 
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as unjustifiable enrichment at another person's cost* The 
law of suretyship, in its three forms of sponsio, JuUpromisaio^ 
and fidefusrio, received considerable attention, and formed the 
subject of a series of legislative enactments for liTni'ting a 
surety's liability ; ' while that of agency, which was sparingly 
admitted in Bome, had a valuable contribution firom the 
praetorian edict, in the recognition of a man's liability more 
or less qualified for the contractual debts of his filiifamilias 
and slaves, as also, and without qualification, for the debts 
properly contracted of persons, whether domestically subject 
to him or not, who were managing a business on his account, 
or whom he had placed in command of a ship belongiog to 
him.^ The development of the law in the matter of obliga- 
tions generally was greatly facilitated by the praetorian 
simplification of procedure and introduction of new forms of 
actions; the instruction to a judge — ''Whatever in respect 
thereof the defendant ought to give to or do for the plaintiff, 
in that condemn him," preceded by a statement of the cause 
of action, giving wide scope for the recognition of new sources 
of liability. 

The origin of the verbal contract of stipulation ^ and its 
actionability under the Silian and Calpumian laws have been 
treated of in previous sections (§§39-41). It was theoretically 
a formal contract, i.e. creative of obligation on the strength of 
the formal question and answer interchanged by the parties, 
even though no substantial ground of debt might underlie it^ 
But in time it became the practice to introduce words — ^the 
single word recte was enough — excluding liability in case of 
malpractice (dattsula dolt) ; and finally even that became un- 
necessary when the praetors had introduced the general exeqitio 

* Sach obligations — ^nsoally imposing the duty of restitution of unjustifiable 
gains — ^filled a considerable space in the practice and doctrine of the period, and 
early gave rise to a variety of brocards, e,g. "Nemo cum alterius damno luorari 
debet," ** Nemo damnum sentire debet per lucrum alterius," etc. 

» See Gai iii. §§ 118-127. ^ See GaL ir. §§ 69-74. 

* See the literature on Stipulation in § 39, note 1. 

^ E.g. if A promised B {spondeaf spondeo) a certain sum, B was entitled to 
action for it, although it might have been the price of a thing sold which B had 
not delivered. But as a stipulation might at all times be conditional or subject 
to a limitation of time, a purchaser in such a case as this could easily protect 
himself by making his promise conditional on delivery. 
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doliy pleadable as an equitable defence to any personal action. 
And it was essentially productive only of unilateral obligation, 
i.e. the respondent in the interrogatory alone incurred liability ; 
if mutual obligations were intended, it was necessary that each 
should promise for his own part, with the result that two 
contracts were executed which were perfectly independent. 
Originally the only words that could be employed were 
spondee ? on the one side, spondeo on the other ; and in this 
form the contract was juris dviiis and competent only to 
citizens (and non-citizens enjoying commercvum fy In time 
the words promittis ? promiUo, came to be used alternatively. 
They were n,ot new words in the law ; for the expression dicta 
et promissa had long been familiar in reference to the assur- 
ances given by a party transferring a thing by mancipation.^ 
They seem, eventually at least, to have been competent to 
per^rins as well as citizens; although that may not have 
been until the stipulation had become of daily use amongst 
the former in the still simpler phraseology ddbis f ddbo, fades f 
fadaiTt. 

Originally competent only for the creation of an obligation 
to pay a definite sum of money, and afterwards one for delivery 
of a specific thing other than money^ the contract came in 
time, by the simplification of the words of interrogatory and 
response, the substitution of the condictions of the formular 
system for the legis acticmes of the Silian and Calpumian laws, 
and the introduction of the a^stio ex stiptUatu to meet cases of 
indefinite promise, to be adaptable to any sort of unilateral 
engagement, whether initiated by it or only confirmed. "So 
better illustration of its capabilities could be desired than the 
general stipulation formulated by Aquilius Gallus as the pre- 
cursor of an equally general formal release by acceptilation : 
" Whatever on any ground you are, or will be, or ought to be 

^ It is said that this restrictioii of the aponsio to citizens most in time hare 
been given up, as, though mentioned by Gains (iiL §§ 98, 119, 179), it is not 
noticed by any of the later jurists. But Caracalla's extension of citizenship to 
all the free inhabitants of the empire is probably sufficient to explain the 
omission. A farther peculiarity of the word qxmdea was that when used by a 
surety it did not bind his heir (Gai iii. 120, iy. 113). 

^ See suprOf p. 188. For the probable connection of the words with the dex- 
trae pr<nni8sio in an appeal to Fides, see supra, § 12, note 2. 

17 
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bound to give to or do for me, now or at a future date ; what- 
ever I am or shall be in a position to claim from you hj any 
sort of process ; whatever of mine you have, hold, or possess, 
or would be in possession of but for your fraud in parting with 
it, — of whatever may be the value of all these do you promise 
to pay me the amount in money ? " ^ It was of immense 
service too outside the ordinary range of contract in what were 
called necessary (in contradistinction to voluntary) stipulations. 
For example, if a man complained that the safety of his house 
was endangered by the ruinous condition of that of his neigh- 
bour, the latter was required under serious penalties to give 
his stipulatory undertaking that no damage should result ; a 
tutor before entering on office had to give his cautio (as such a 
necessary stipulation was technically called) that his pupil's 
estate should not be diminished in his hands; an attorney 
appearing in a litigation could be required to give his catUio to 
the other side that his principal would ratify his procedure ; a 
usufructuary before entering on the enjoyment of his life- 
interest had in the same way to give security to the reversioner 
against waste, and so forth (p. 349).^^ In all directions 
advantage was taken of the stipulation to bind a man by 
formal contract either to do or refrain from doing what in 
many cases he might already be bound ipso jure to do or 
abstain from doing ; and that because of the simplicity of the 
remedy — an action on his stipulation — that would lie against 
him in the event of his failure. 

A second form of contract that came into use to a con- 
siderable extent in the latter half of the republic is what is 
commonly called the literal contract or, as Gains phrases it 
with greater accuracy, the nomen transscnpticium}^ Notwith- 

• Just Inst. iii. 29, 2. 

^® See a variety of such stipulations, praetorian and judicial, in Just. Inst. iii. 
tit. 18. Also infra, p. 349 sq. 

^^ Literature : Savigny, " Ueber den Literalcontract der Romer '* (originally 
1816, \vith additions in 1849), in his Verm. Schriflen, vol. i. p. 205 sq. ; Keller, 
in Sell's Jahrb. f. hisL u. dogm. Bearbeit. des rom. Mechts, voL i. (1841), p. 93 
sq. ; Gneist, Die formdlen Vertrdge d. rbm, Rcchts (Berlin, 1846), p. 321 sq. ; 
Heimbach, Die Lehre vom Creditum (Leipsic, 1849), p. 309 sq. ; Pagenstecher, De 
literar. obligatione, etc., Heidelberg, 1851 ; Danz, Oesch. d. rom. Heehts, vol. ii. 
p. 42 sq. (where there is a risumS of the earlier literature and principal theories) ; 
Gide, in Bev. de Lfgislat. vol. iii. (1873), p. 121 sq. ; Buonamici, in Arch. Oiurid. 
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standing the prolific literature of which it has been the subject, 
it must be admitted that in many points our knowledge of it 
is incomplete and uncertain. The prevalent opinion, formed 
before the discovery of the Verona MS. had made known 
Graius's description of it, and almost universally adhered to 
ever since, is that such contracts were created by entries in 
the account-books which the censors insisted that all citizens 
of any means should keep with scrupulous regularity. They 
are often alluded to by the lay- writers ; but the text principally 
relied on is what remains of Cicero's speech for the player 
Boscius. The latter had been sued by Fannius in an actio 
eertae creditae pecuniae for 50,000 sesterces, with the usual 
one-third more by way of penalty.^* Cicero's argument was 
that as certa credUa pecunia could arise only from loan, stipu- 
lation, or expensilation (a popular name for literal contract), 
and neither of the two first was averred, the ground of action 
must have been the last. " But where," he proceeded, " is the 
evidence of it ? Fannius has produced Ins adversaria (journal, 
day-book, or memorandum-book), which are useless for such a 
purpose; but as for his codices a/xepti et eocpensi (records of 
receipt and expenditure), which might have been received as 
proof of debt due by Boscius, not a single entry relating to the 
matter has been posted in them during these three years." On 
this, supplemented by various incidental remarks elsewhere, the 
<X)nclu8ion has been formed that a citizen who made an entry 
in his codex — whether of the nature of a cash-book or a ledger 
is much disputed — to the debit of another, thereby made the 
latter his debtor for a sum recoverable by an <zctio eertae 
creditae pecwniae. 

Cuius in his description of the contract ^^ does not mention 
the codices ; but his account is not inconsistent with the notion 
that the entries {rumiina) of which he speaks were made in 
them. He says that those entries were of two sorts, rvomina 
urcaria and Tumvina transscripticia. The former were entries 

voL xyL (1876), p. 8 aq. ; Gide, ^udes aur la NovaUnn (Paris, 1879), p. 186 sq. ; 
Baron, DU Candidionen (Berlin, 1881), §§ 11, 12. [See Appendix, p. 480.] 

" Introduced by the Silian law with reference to the legis actio per eondic- 
tionem (supra, § 40), and continued by the praetors in the formular actio eertae 
-creditae pecumae which was substituted for it (Gai. iv. 13), [also iv. §§ 171, 180]. 

^ Gai. ui. 128-134. 
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of advances in cash ; and of them he observes that thej did 
not create obligation, but only served as evidence of one already 
created by payment to and receipt of the money by the 
borrower. Of the latter he says there were two varieties, — 
the entry transcribed from thing to person, and that transcribed 
from one person to another; and that both of them were not 
probative merely but creative of obligation. The first was 
effected by a creditor (A) entering to the debit of his debtor 
(B) the liquidated amount of what the latter was already 
owing as the price of something purchased, the rent of a house 
leased, the value of work done, or the like. The second was 
effected by A transcribing B's debt to the debit of a third 
party (C), hitherto a debtor of B's, and who consented to the 
transaction; A at the same time crediting B with the sum 
thus booked against C, and B in his books both crediting C 
with it (acceptilcUio) and debiting A {eocpensUatio)}^ 

All this at first sight seems just a series of bookkeeping 
operations. But it was much more than that for the Boman 
citizens who first had recourse to it. There was a time when 
sale, and lease, and the like, so long as they stood on their own 
merits, created no obligation enforcible at law, however much 
they might be binding as a duty to Fides or (as modems would 
say) in the forum of conscience; to found an action they 
required to be clothed in some form approved by the jus civile. 
The nexum (§ 31) may have been one of those forms, the 
vendee or tenant being fictitiously dealt with as borrower of 
the price or rent due under his purchase or lease ; the stipula- 
tion was another, the obligation to pay the price or rent being 
made legally binding by its embodiment in formal question and 
answer. But stipulation was competent only between persons 
who were face to face (irUer praeserUes), whereas expensilation 
was competent also as between persons located at a distance 
from each other (inter dbsentes)}'^ This of itself gave expensila- 

" [For a theory of Voigt's, see Appendix, Note d, p. 430.] 
^ GaL iii. 138. Many jurists are of opinion that the booking of a debt arising- 
out of an antecedent formless transaction created a literal obligation whether the 
debtor authorised it or not. But this is inconsistent with the idea of con- 
tract Gains says nothing about the assent required from the debtor. Theophilus, 
however, in his Paraphr. InsL iii. 2, 21, — the only professional account we have 
of the liierarum obligatio except that of Gains, — speaks of express authority given 
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tion — which, originally at least, was as much a negotiwm jwris 
civilis as the sponsio^^ — an advantage in some cases over 
stipulation. But it had also this farther advantage, which was 
not affected by the subsequent recognition of the real and con- 
sensual contracts as productive of legal oblation on their own 
merits, — that it paved the way for subsequent transcription 
from one person to another. This latter must have been of 
infinite convenience in commerce, not only by enabling traders 
to dispense with a reserve of coin, but by obviating the risks 
attending the transit of money over long distances. It was 
this that led, as Theophilus says was the case, to the conversion 
even of stipulatory obligations into book-debts ; it was not that 
thereby the creditor obtained a tighter hold over his debtor, 
but that an obligation was obtained from him which in a sense 
was negotiable and therefore more valuable.^^ 

The evolution of the four purely consensual contracts — 
sale, location, partnership, and mandate — supplies matter 
for one of the most interestiug chapters in the whole history 
of the law. They did not and could not all follow identically 
the same course; location ran most nearly parallel with 
sale; but partnership and mandate, from their nature, not 
only started at a different point from the other two, but 
reached the same goal with them — that of becoming pro- 
ductive of obligation simply on the strength of consent inter- 
changed by the parties — by paths that were sometimes far 

by him. Indeed he makes the lUerarum obligatio the act of the debtor himself ; 
for he describes it as a writing at the request of the creditor, but under the hand 
of the debtor, whereby the hitter bound himself afresh to pay a sum already due 
by him under a consensual, real, or verbal contract. It is quite possible that, 
under the empire and after the time of Gaius, such a document came to be spoken 
of as a HUrarum-obliffoHo ; but it does not follow that it was that of the republic 
and early empire, as to which the account of Gains must be preferred. We may 
take from Theophilus, however, that the debtor had to be a consenting party. 
And it is not unreasonable to suppose that in early days, before sale, etc., were 
actionable on their own merits, the thing sold would not be delivered, nor posses- 
sion given of the house let, until authority to make the book -entry had been 
given. ^® See Appendix, Note H, p. 419. 

^ Delegation, the substitution by a debtor of a debtor of his own in his stead, 
was not necessarily associated with literal obligation ; for it was quite common 
during the empire, after the practice of keeping household account-books had died 
out But there is good reason for believing that originally it was always followed 
by relative entries in the books of all the parties. 
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apart. Nevertheless a sketch of the history of the rise of 
the independent contract of sale may be sufficient to indicate 
generally some of the milestones that were successively passed 
by all four." 

Going back as far as history carries us, we meet with it 
under the names of emptio and vendUio; but meaning no 
more than barter; for emere originally signified simply to 
take or acquire.^^ Sheep and cattle (pecvs, hence pecunia) 
may for a time have been a very usual article of exchange 
on one side; and then came raw metal weighed in the 
scales. But it was still exchange ; instant delivery of goods 
on one side against simultaneous delivery of so many pounds' 
weight of copper on the other. With the reforms of Servius 
Tullius came the distinction between res mancipi and nee 
mancipi, and with it a regulated mancipation for sale and 
conveyance of the former (§ 13). It was still barter; but 
along vrith it arose an obligation on the part of the transferrer 
of the res mancipi to warrant the transferee against eviction, 
— a warranty that was implied in the mancipation (p. 130). 
Whether this rule obtained from the first or was the growth 
of custom it is impossible to say; but it is in the highest 
d^ee probable that it was the XII Tables that fixed that 
the measure of the transferrer's liability to the transferee in 
the event of eviction should be double the amount of the 
price.^ Equally impossible is it to say when the practice 
arose of embodying declarations, assurances, and so forth in 
the mancipation (leges iTiancipiiy vfhich were held binding on 
the strength of the negotium Juris civilis in which they were 
clothed. They received statutory sanction in the XII Tables, 

^ The literature on the history of the contract of sale is profuse, bat mostly 
scattei-ed in periodicals, and much of it very fragmentary. It may be enough 
to refer to Bechmann, Oesch. d, Kau/s im rifm. Becht, Eriangen, 1876 ; three 
articles by Br^rd, in the Nouv. Rev, Hist. vol. vi. (1882), p. 180 jg., vol. vii. 
(1888), p. 536 9q, and vol. viii. (1884), p. 395 sq, ; ami Mommsen, "Die r5m. 
Anfange von Kauf u. Miethe," in the Z. d, Sav, SHfL vol. vi. (1885), R.A. 
p. 260 aq, [Add Earlowa, Bsm, JRO. ii. 611-632. The reader may also be referred 
to Moyle, Contract of Sale in the CixU Law^ Oxford, 1892, and Mackintosh, 
The JRoman Law of Sale, Edinburgh, 1892, though these works only deal with 
the history of the contract incidentally.] 

^ Festus, V. Redemptores (Bruns, p. 286) ; Paul. Diac. vv. Abemito and 
Enure (Bruns, pp. 262, 267). » Paul. Sent. iL 17, ^ 1, 3. 
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in the well-known words, " cum nexum faciei mancipiumque, 
uti lingua nuncupassit ita jus esto," — substantially, " whatever 
shall by word of mouth be declared by the parties in the 
course of a transaction 'per cms et libram in definition of its 
terms shall be law as between them." 

The substitution by the decemvirs of coined money that 
was to be counted for rough metal that had been weighed, 
converted the contribution on one side into price (pretitm), 
as distinguished from article of purchase (merx) on the 
other; and sale thus became distinct from barter."" In 
contemplation of the separation of the mancipation and the 
price - paying, and the degeneration of the former into a 
merely imaginary sale,^ they enacted that, mancipation not- 
withstanding, the property of what was sold should not pass 
to the purchaser until the price had been paid or security 
by sureties (yades) ^ given for it to the vendor ; and it was 
probably by the interpretation of the pontiffs that this was 
added to the rule, — that until the price was paid no liability 
for eviction should attach to the transferrer (or auctor). 
The reason of the provision in the XII Tables was that a 
vendor who, before receiving the price, had mancipated or 
delivered a thing sold by him, had no action to enforce pay- 
ment of the former; and in such circumstances it was 
thought but right to give him the opportunity of getting 
back the thing itself by a real action. It might be, how- 
ever, that the price had been paid, and yet the vendor 
refused to mandpate. It was long, apparently, before the 
purchaser could in such a case compel him to do so. But 
with the introduction of the legis actio per cc/ndictionem (§ 41) he 
(the purchaser) had undoubtedly the power to recover the money 
on the ground of the vendor's unjustifiable enrichment, — that 
the latter had got it for a consideration which had failed {caiLsa 
data cavjsa non secuta) ; and it is possible that before that he 
had a similar remedy per judids postiUaiionem (§ 35). 

^ Paul, in Dig. xviii. 1, fr. 1, pr. [Supra, p. 68.] 

^ Imaginaria venditio (Gai. i. 119). 

^ Vadimomum, as the engagement of vades was called, was one of the formal 
contracts of the XII Tables, but went out of use at a comparatively early date. 
See Mfpro, p. 144, and Oellius, xvi. 10, 8. [Consult also Cuq, Ifut, Jnrid. 
p. 382.] 
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Down to this point, say the beginning of the sixth century, 
there were three several obhgations consequent on sale of a 
res mandpi ; but not one of them arose directly out of the 
sale itself, or could be enforced simply on the ground that 
it had taken place. The vendor was bound to support the 
purchaser in any action by a third party disputing his 
right, and to repay him the price twofold in the event of 
that third pcurty's success; and he was bound, moreover, to 
make good to him any loss he had sustained through a 
deficiency of acreage he had guaranteed, non-existence of 
servitudes he had declared the lands enjoyed, existence of 
others firom which he had stated they were free,^ incapa- 
bility of a slave for labour for which he was vouched fit, and 
so on. But these obligations were binding, not in virtue of 
the sale per se, but of the transaction per aes et libram super- 
induced upon it ; and if the vendor had at any time to return 
the price on failure to mancipate what he had sold, it was 
not because he had committed a breach of contract, but 
because he had unjustly enriched himself at the purchaser's 
expense." 

In sales of res nee mandpi, just as in those of res rrumcipi, 
a vendor who had been incautious enough to deliver his 
wares before he had been paid, or had got stipulatory security 
for the price, or had converted it into a book-debt, might 
recover them by a real action if payment waa unduly 
delayed; while the purchaser who had paid in advance 
but failed to get delivery might also get back his money 
from the vendor on the plea of unwarrantable enrichment. 
But as mancipation was unnecessary for carrying the property, 
— as some think, incompetent [p. 137], — some other machinery 
had to be resorted to than that of the copper and the scales for 
imposing upon the vendor an obligation of warranty against 
eviction, defects, and so forth. It may be that, until trade 
b^an to assume considerable proportions, and when a trans- 

^ Cioero says {De Of, iii. 16, § 65) that, though by the XII Tables it was 
enough if a vendor per aes et libram made good his positive assuranoes {uH lingua 
nuneupastU iJta Jus esto), the jurists held him responsible for reticence about 
burdens or defects he ought to have revealed, and liable in a poena dupli exactly 
as if he had guaranteed their non-existence. 

» [Cf. Giranl, p. 281.] 
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action was between citizens, a purchaser was content to rely 
partly on the honesty of his vendor, partly on the latter's 
knowledge that he ran the risk of prosecution for theft if 
what he had sold beloi^ed to another,^^ and partly on the 
maxim, common in all ages and climes, caveat emptor. When 
it was one between a citizen and a peregrin, a different set of 
rules may have come into play; for between them disputes 
were settled by recuperators (p. 210), whose decisions were 
arrived at very much on considerations of natural equity. 
It was the popularisation of the stipulation that fia^cilitated 
a further advance, rendered all the more necessary by the 
expansion of intercourse with foreigners and the cessation of 
recuperation. 

We read of a satisdatio secundum TnaTidpium^ a stipviatio 
habere licere, and a stipulaiio duplae. The nature of the first 
is obscure ; it seems to have been connected with mancipatory 
sales, and probably to have been the guarantee of a sponsor 
for the liabilities imposed upon the vendor by the transaction 
per ass et libram and the verba nimcupata that were covered 
by it.^ The stipulation luibere licere occurs in Varro, in a 
collection of styles of sales of sheep, cattle, etc., some of which 
he says were abridgments of those of M. Manilius, who was 
consul in the year 605.^® It was the guarantee of the vendor 
of a res nee Tnandpi, or even of a res mancipi sold without 
mancipation, that the purchaser should have peaceable enjoy- 
ment of what he had bought ; it entitled him to reparation on 
eviction, measured not by any fixed standard but according to 
the loss he had sustained. It cannot have been introduced, 
therefore, until after the lex Aebvtia and the formulation by 
the praetor of the a^tio ex stipvlatu (p. 337). The idea of the 
stiptdatio duplae msLj have been borrowed from the duplum 
incurred by a vendor on the eviction of a purchaser acquiring 
a thing by mancipation ; for one of its earliest manifestations 

" ''In rebus mobllibus . . . qui alienam rem vendidit et tradidit fnrtum 
oommittit " (Gai. it 50). 

^ [Cf. Karlowa, Mm. RQ. ii. 622.] 

« Varro, De R, R. ii. 2, §§ 5, 6, ii. 5, § 11 (Bnms, p. 810). There are other 
styles in other parts of book ii. applicable to sales of swine, goats, donkeys, etc., 
which Bruns has not extracted ; the two noted above refer to sales of sheep and 
oxen. 
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was in the edict of the curule aediles (p. 242), who insisted on 
it from persons selling slaves,^ probably because the dealers 
were for the most part foreigners, and therefore unable to 
complete their sales per ctea et Hbram, Judging from Yarro, 
it was a form of stipulation against eviction that in his time 
was used only in sales of slaves ; ^ although he adds that by 
agreement of parties it might be limited to a simplum. 

We learn firom the same writer — what is also indicated in 
various passages of Plautiis — that the vendor at the same time 
and in the body of the same stipulation guaranteed that the 
sheep or cattle he was selling were healthy and of a healthy 
stock and free from faults, and that the animals had not done 
any mischief for which their owner could be held liable in a 
noxal action ; and similarly that a slave sold was healthy and 
not chargeable for any theft or other offence for which the 
purchaser might have to answer. If any of those guarantees 
turned out fallacious, the purchaser had an actio ex stipvlatu 
against the vendor: "Whereas the plaintiff got firom the 
defendant a stipulation that certain sheep he bought from him 
were healthy, etc [repeating the words of guarantee], and that 
he, the plaintiff, should be free to hold them {habere licere), 
whatever it shall appear that the defendant ought in respect 
thereof to give to or do for the plaintiff, in the value thereof. 
Judge, condenm him; otherwise, acquit Imn." It is an 
observation of Bekker's^^ that the actio empti in its original 
shape was just a simplification of the a/stio ex stipvlatu on a 
vendor's guarantees; the stipulations to which allusion has 
been made had become such unfailing accompaniments of a 
sale as to be matters of legal presumption ; the result being 
that the words " whereas the plaintiff bought from the defend- 
ant the sheep about which this action has arisen," were 
substituted in the demonstratio (as the introductory clause of 
the formula was called) for the detailed recital of what had 
been stipulated. Bekker justifies this by reference to the 
language of Varro,** who seems to include under the words 

» Ulp. in Dig. xxi. 2, fr. 37, § 1. 

^ Dt tL R, )X, 10, 5 (Bruns, p. 311), compared with his styles for sales of 
sheep and other animals. 

^ Bekker, Aktianen, toI. i. p. 158. ^ See Bekker, he. p. 157, note 72. 
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emptio vendUio not merely the agreement to buy and sell but 
also the stipulations that usually went with it. 

The introduction of an actio empti in this shape, however, 
was far from the recognition of sale as a purely consensual 
contract. If the price was not paid at once, the purchaser 
gave his pramdssio for it, or got some one on whom the vendor 
placed more reliance to do so for him,^ or else the vendor 
made a book-debt of it ; and if it had to be sued for, it was in 
all those cases by a condictio certi, and not by an action on the 
sale. K the price was paid but the thing purchased not 
delivered, the only remedy open to the purchaser was to get 
back his money by the same condiction ; unless, indeed, the 
guarantee habere licere was held to cover delivery, in which 
case the purchaser might obtain damages in an actio ex stijmlatu 
under the name of actio empti. But this actio empti, whether 
insisted in . on the ground of non-delivery, eviction, or breach 
of some other warranty, was really an action on the verbal 
contracts that had accompanied the sale, — ^a stricti jwris action, 
in which the judge could not travel beyond the letter of the 
engagements of the purchaser. In the latter years of the 
republic, and probably from the time of Q. Mucins Scaevola,** 
it was a honae fidei action. How had the change come about ? 
A single case of hardship may have been sufficient to induce 
it, such as the defeat of a claim for damages for eviction on 
the ground that the stipulatoiy guarantee had been accidentally 
overlooked. Says Ulpian, — " As the stipiUatio duplae is a thing 
of universal observance, action on the ground of eviction will 
lie ex empto if perchance the vendor of a slave have failed to 
give his stipulatoiy guarantee ; for eveiything that is of general 
custom and practice ought to be in view of the judge in a hoTiae 
fidei jvdidwm.*' ^ 

Very little was required to convert the stricti juris actio 
emptiy really nothing more than an a>ctio ex stipvlaiu, into a 
honae fidei one, — simply the addition by the praetor of the 
words ** on considerations of good fidth " {ex fide bona) to the 

» VwTO, ii. 2, § 5. 

« Cic. De Off, iu. 17, § 70 ; [iii. 16, § 66. Some writers hold tliat it was 
80 recognised by the end of the sixth century. See Bechmann, Kau/t i. p. 505 ; 
Buckler, CorUract in Roman Law, p. 144.] 

» Ulp. lib, 1 ad ed, aediL in Di^, xxi. 1, fr. 81, § 20. 
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"whatever the defendant ought to give to or do for the 
plaintifT." "^ The effect, however, was immeasurable. Not 
that it did away with the practice of stipulatory guarantees ; 
for Varro wrote after the time of Q. Mucins (who speaks of 
the action on sale as a bonae fidei one),"^ and references to 
them are abundant in the pages of the classical jurists.^ But 
it rendered them in law unnecessary. It made sale a purely 
consensual contract, in which, in virtue of the simple agree- 
ment to buy and sell, all the obligations on either side that 
usually attended it were held embodied without express formula- 
tion or, still less, stipulatoiy or literal engagement. And in 
instructing the judges to decide in every case between buyer 
and seller suing ex empto or ex veTidito on principles of good 
faith, it really empowered them to go far beyond "general 
custom and practice," and to take cognisance of everything that 
in fairness and equity and common sense ought to influence 
their judgment, so as to enable them freely to do justice between 
the parties in any and every question that might directly or 
indirectly arise out of their relation as seller and buyer.** 

The history of the four real contracts — mntuum (i,e. loan 
of money or other things returnable generical|y), commodate 
{i.e. loan of things that had to be returned speciiScally), deposit, 
and pledge — is more obscure than that of the consensual ones.*^ 
Down to the time of the Poetilian law, loan of money, com, 
etc., was usually contracted per aes et libram (§ 31) ; and it is 
probable that after the abolition of the nexum ^ the obligation 

^ Gai. iv. 47. ^ See supra^ note 33. 

^ Indeed one of the purposes for which a hcmte fidei actio empti was some- 
times employed was to compel a vendor to give a stipiUatio dupUu or simplae 
when it had by oversight been omitted, and the purchaser conceived it might be 
of service to him. 

^ [The foregoing view of the origin of sale as a consensual contract is supported 
in the main by Girard, Droit Bomain^ p. 624, who sees in the doctrine of the 
periciUum a distinct survival of the double stipulations. For other views, see 
Pemice, LabeOf i. p. 456 ; Cuq, p. 596 sq. As to the period when the contract 
first became enforcible as a howu fidei one, see Girard, p. 525 ; supra^ n. 34.] 

^ See Heimbach (as in note 11), pp. 498 aq.f 633 ^.; Bekker, Loci PlavUni 
de rebus credUis, Greifswald, 1861 ; Demelius, in the Z. f. RO. vol. iL (1868), 
p. 217 9q, ; Bekker, Aktionen^ vol. i. p. 306 aq, ; Ubbelohde, Zur Oesch. d, 
benanrUen Realeontracte, Marburg, 1870 ; Buschke, Die Lehre vom DarUhn, 
Leipeic, 1882. [Add Cuq, pp. 630-641.] 

^ [See auprOf p. 154.] 
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on a borrower to repay the money or com advanced to him 
was made ax^tionable, under the Silian and Calpurnian laws 
respectively, by a stipulation contemporaneous with the loan 
(§§ 39, 40). With the rise of the jus ffentivm, loan became 
actionable on its own merits, — that is to say, the advance and 
receipt of money as a loan of itself laid the borrower under 
obligation to repay it, even though no stipulatory engagement 
had intervened ; the res — in this case the giving and receiving 
mtUui cavsa — completed the contract. The obligation that 
arose from it was purely unilateral, and enforcible, where the 
loan was of money, by the same action as stipulation and 
literal contract ; and so strictly was it construed, that interest 
on the loan was not claimable along with it, the res given and 
received being the full measure of the obligation of repayment.*^ 
The other three — commodate, deposit, and pledge — became 
independent real contracts very much later than mvtuvmi, 
possibly not all at the same time, and none of them apparently 
until very late in the republic. All of them, of course, had 
been long known as transactions of daily life; the difficulty 
is to say when they first became actionable, and under what 
guise.** 

It is impossible here to criticise the various theories enter- 
tained of their vicissitudes, and which necessarily vary to 
some extent in regard to each. All that can be said is that 
eventually, and within the period now under consideration, 
they came to be recognised as independent real contracts, the 
res by which they were completed being the delivery of a 
thing by one person to another for a particular purpose, on 
the understanding that it was to be returned when that 
purpose was served. And this is to be noted, — that while 
mutuum transferred the property of the money lent, the 
borrower being bound to return not the identical coins but 
only an equal amount, in pledge it was only the possession 
that passed, while in commodate and deposit the lender or 
depositor retained both property and (legal) possession, the 
borrower or depositary having nothing more than the natural 

^ If interest was bargained for, the agreement had to be clothed in a stipula- 
tion, which was really an independent contract separately enforcible. 
^ [As to deposit by way of mancipation, see nfpra, p. 136, n. 89.] 
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detention. In all but mvjtuwm^ therefore, there was trust; 
the holder was bound, to an extent varying according to cir- 
cumstances, to care for what he held as a bonus paterfamilias, 
and entitled to be reimbursed for outlay on its maintenance ; 
bound to return it, yet excused if his fEdlure to do so was 
due to a cause for which in fairness he could not be held 
responsible. Consequently the actions on those three con- 
tracts, differing from that on mutvAim, were all horuie fidei, the 
judge being vested with full discretion to determine what was 
fair and equitable in each individual case. 

Section 54. — Amendments on the Law of Succession 

The most important change in the law of succession during 
the latter half of the republic was due to the praetors. Not 
that either legislation, the interpretation of the jurists, or 
the practice of the centumviral court left it imtouched. Of 
examples of the action of the first we have the Voconian law 
of 585, really the work of M. Cato,^ imposing disabilities upon 
women in the matter of succession, and limiting the amount 
which l^atees could take under a testament;^ the Furian 
testamentary law of 571, also restricting l^acies to a certain 
maximum;^ and the Falcidian law of 714, securing heirs in 
at least one-fourth of the inheritance, however much might 
be bequeathed to legatees.^ Of the action of the jurists we 
have an example in the denial of the right of intestate 
succession as agnates to all women except sisters ; a restric- 
tion which Paul says was put upon the words of the XII 
Tables from the same motive that induced the Voconian law 
( Vocomatva raiione)^ and probably about the same time. Of 
the influence of the centumviral court we have an example in 

1 Cic De Sen. 6, § 14. 

^ Gai. ii. 226. See Girand, Du vrai earacUre de la loi Voconia^ Paris, 1841 ; 
Bachofen, Die L, Voconian Basle, 1843 ; Mommsen (rev. Bachofen) in Richter's 
KrU, Jahrh. toI. ix. (1846), p. 1 aq, ; Vangerow, De lege Voconian Heidelberg, 
1868. 3 GaL ii. 225, iv. §§ 28, 24. 

* Gai. ii. 227 ; Just. Iivst. ii. tit 22. 

^ Paal. Sent. iv. 8, § 20 ; see also GaL iiL 14. [The use of the expression 
Voconiana rattone in the texts does not prove that the restriction was subsequent 
to the lex Voconia, Puchta, Iivst. iii. § 304 ; of. Earlowa, Rom, JRG, it p. 883.] 
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the challenge it allowed to children of the testament of a parent 
who had causelessly disinherited them or left them only a mere 
trifle in his testament (p. 234) ; a challenge, however, which, as 
it took the form of a reflection on the parent's sanity, was not 
allowed if any other remedy, civil or praetorian, was available. 

But these changes were insignificant compared with those 
eflfected by the edicts of the praetors. They introduced, under 
the technical name of bonorum possession what was really 
beneficial enjoyment of the estate of a deceased person without 
the legal title of inheritance. There is much to lead to the 
conclusion that the series of provisions in regard to it which 
we find in the Julian consolidation of the Edict were not 
devised by any single brain, but were the work of a succession 
of praetors, some of them probably not under the republic but 
under the empire ; and we have proof that some amendments 
of considerable value were engrafted upon the institution by 
imperial enactments after the Edict was finally closed.^ It 
will be convenient, however, to give here a general view of 
the subject as a whole, disregarding the consideration that 
some of its features may not have been given to it within the 
period that is now more particularly under review. 

Justinian, speaking of the origin of honorvm possessio, 
observes that, in promising it to a petitioner, the praetors were 
not always actuated by the same motives ; in some cases their 
object was to facilitate the application of the rules of the jiis 
dvUe, in some to amend their application according to what 
they believed to be the spirit of the XII Tables, in others, 
again, to set these aside as inequitable.^ Although there is 

* For a riawrU of the principal theories (down to 1870) about the origin of 
bonorum passessiOf see Danz, Gesch, d. r. R, vol. ii. § 176. Of the later literature 
it is enough to mention Leist, in Leiat-Gliick, vols. L-iv. Erlangen, 1870-79, and 
Sohm, in his Inst. d. r. R, p. 830 aq, [Eng. trans, p. 425 ag.] (where a novel and 
ingenious explanation of the institution is suggested). [Cuq classes the various 
conjectures about the origin of B, Po. under two main groups, viz. : (1) those 
which trace in it a stage of procedure in the petUio hereditaiis — interim pos- 
session being given to one of the litigants by the praetor, and (2) those which 
trace in it a means for preventing conflicts resulting from seizure of the goods 
of an inheritance by a person without title. See Cuq, InsL Jurid, p. 533, n. 4, 
and authorities there cited.] 

' See instances in Gai. ii. §§ 120, 126 ; Dig, xxviiL 8, 12, pr. 

^ Inat, iii. 9, pr. and § 1 {(xnfirmandiy emendartdi, impugnandi veteris juris 
gratia). 
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a lack of positive evidence, it is not unreasonable to assume 
that it was with the purpose of aiding the jvs civile that the 
first step was taken in what gradually became a momentous 
reform ; and it is extremely probable that this first step was 
the annoimcement by some praetor that, where there was 
dispute as to an inheritance, and a testament was presented 
to him bearing not fewer seals than were required by law, 
he would give possession of the goods of the defunct to the 
heir named in it® In this as it stands there is nothing but 
a r^ulation of possession of the bona of the inheritance 
pending the question of legal right Just as between two 
parties contending about the ownership of a specific thing in 
a rei vindicatio the praetor first settled the question of interim 
possession, so did he promise to do here when a question was 
about to be raised about the right to an inheritance (si de 
hereditcUe ambigUur), It was a provisional arrangement 
merely, and very necessary in view of the state of the law 
which permitted a third party, apart from any pretence of 
title, to step in and complete a wnicapio pro herede by a year's 
possession of the efiects of the inheritance (p. 170). Even at 
the time when the Edict was closed it was not necessarily 
more than a provisional grant; for if heirs -at -law of the 
deceased appeared and proved that, although the testament 
bore on the outside the requisite number of seals, yet in fact 
some solemnity of execution, such as the familiae venditio or 
testameTiti nuncupcUio (p. 161), had been omitted, the grantee 
had to yield up to them the possession that had been given 

' Cic In Verr, II. i. 45, § 117. He says (writing in 684) that an edict to 
that effect was already tralcUicium {mpra, § 49), i.e. had heen adopted year 
after year hy a series of praetors. Gains (ii. 119) speaks of seven at least as the 
requisite nomher of seals ; i.e. those of the libripens and the five citizen witnesses 
{mpra^ p. 161), and of the anUatatus, whose functions are not well understood, 
hut whose official designation appended to his seal recurs so regularly as to 
leave no doubt that his was the seventh. [On the antesUUua see Cuq, Inst, 
Jurid, p. 254, n. 8. His presence at mancipations is referred to in Gains, Epitome, 
i. tit 6, and in various inscriptions: O, I. L, vi. 10,239, 10,241, 10,247. Some 
writers {e.g. Sohm, Inat. d, r, Ji, % 99) regard the familiae emtor as the seventh 
witness, but ihe/ainiliae emtor as a party to the conveyance could not properly 
append his seal as a witness, Gains, ii. 106, 107. Others regard the anteOatus as 
another name for the libripens, while according to others it would seem to be 
the name given to the first of the five witnesses. See also Earlowa, RSm. RO. 
ii. p. 856 ; Schulin, Lekrbtuih, p. 863.] 
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him pending inquiry.^^ It was only by a rescript of Marcus 
Aorelius's that it was declared that a plea by the heir-at-law 
of the invalidity of a testament on the ground of defect of 
formalities of execution might be defeated by an excqptio 
doli ; ^^ on the principle that it was contrary to good faith to 
set aside the wishes of a testator on a technical objection that 
was purely formal Thus was the honorwni poasessio secvmdum 
tabtUas, i.e. in accordance with a testament, firom being origin- 
ally one in aid of the fus civile, in course of time converted 
into one in contradiction of it. 

That the motives and purposes of the series of praetors 
who built up the law of horwrvmi possessio must have varied 
in progress of years is obvious ; and once the machinery had 
been invented, nothing was easier than to apply it to new 
ideas. The praetor could not make a man heir, — that he 
always disclaimed ; ^^ but he could give a man, whether heir 
or not, the substantial advantages of inheritance, and protect 
him in their enjoyment by praetorian remedies. He gave him 
possession of the goods of the deceased, with summary remedies 
for ingathering them, so that, once in his hands, they would 
become his in quiritarian right on the expiry of the period of 
usucapion;^* and, by interpolation into the formida of a 
fiction of heirship, he gave him effectual personal actions 
against debtors of the deceased, rendering him liable in the 
same way to the deceased's creditors.^* 

Another variety of the honarvm possessio w«w that contra 
talnUcLS, — ^in opposition to the teims of a testament. If a 
testator had neither instituted nor expressly disinherited a 
son who was one of his sui heredes, then his testament was a 
nullity, and the child passed over had no need of a praetorian 
remedy. Where sui heredes other than sons were passed over, 
the jtis civile allowed them to participate with the instituted 
heirs by a sort of accrual.^* But the Edict went further ; for 
if the institute wets a stranger, i.e. not brother or sister of 
the child passed over,^^ then, on the petition of the latter, the 

w GaL ii 119. 

^ GaL ii 120. [This rescript is perhaps attributable to A. Pius.] 
^ Gai uL 82 ; Inst. iiL 9, 2. " Gai. iii. §§ 84, 80, iv. 144. 

" Gai. UL 81, ir. 84 ; Ulp. xxviii. 12. « GaL ii. 124. 

^* [Or rather, was a person not in the immediate j^o^estas of the testator.] 

18 
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praetor gave him and the other sui concurring with him pos- 
session of the whole estate of the deceased, the institute being 
left with nothing more than the empty name of heir.^^ Another 
application of the bonorum possessio contra taJndas was to the 
case of emancipated children of the testator's. By the jus civile 
he was not required to institute or disinherit them ; for by 
their emancipation they had ceased to be sui heredes, and had 
lost that interest in the family estate which was put forward 
as the reason why they had to be mentioned in the testament 
of their paterfamilias (p. 162). The praetors — although 
probably not until the empire, and when the doctrines of the 
jus naturale were being more freely recognised (§ 55) — ^put 
them on the same footing as imemancipated children, requiring 
that they also should be either instituted or disinherited, and 
giving them bonorum possessio if they were not.^® It was 
bonorwm possessio contra tdbvlas in this sense, — that it dis- 
placed the instituted heirs either wholly or partially ; wholly 
when the institutes were not children of the deceased, partially 
when they were. In the latter case, at least when sui were 
affected by it, the grant of bonorum possessio was imder this 
very equitable condition, — that the grantees should collate 
or bring into partition all their own acquisitions since their 
emancipation*^^ But for it those acquisitions would have 
belonged to the testator, and would have been included in 
his succession ; it was but right that, if they claimed to share 
in it as if they had not been emancipated, they should throw 
into it what in that case would have formed part of it 

The third variety of bonorum possessio was that granted ab 
intestato. As has been shown in a previous section (§ 32), the 
rules of the jvs civile in reference to succession on intestacy 
were extremely strict and artificial. They admitted neither 
emancipated children nor agnates who had undergone capitis 
deminutio ; they admitted no female agnate except a sister: 
if the nearest agnate or agnates declined, the right did not 
pass to those of the next degree; mere cognates, — kinsmen 
of the deceased who were not agnates, e,g, grandchildren or 
others related to him through females, and agnates capUe 
minut% were not admitted at all ; while a widow had no share 

" GaL ii 125. " Ulp. xxviu. 2. " Ulp. xxviii 4. 
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unless she had been in mawu, of the deceased and therefore 
JUiae loco. All these matters the praetors amended, and so far 
paved the way for the revolution in the law of intestate suc- 
cession which was accomplished by Justinian. 

The classes they established were these: (1) Displacing 
the sui heredes of the jvs civile, they gave the first place to 
descendants (liberi), including in the term all those whom the 
deceased would have been bound either by the jiis civile or the 
Edict to institute or diEdnherit had he made a will, namely, 
his widow, if she had been in manu at his death, sons and 
daughters of his body, whether in potestate at his death or 
emancipated, the representatives of sons that had predeceased 
him,^ and adopted children in his potestas when he died^^ 
(2) On failure of liberi the right to petition for honorum 
possessio opened to the nearest collateral agnates of the 
intestate, under their old name of legUiTwi heredesP (3) 
Under the jvs civile, on failure of agnates (and of the gens 
where there was one), the succession was vacant and fell to 
the fisc, unless perchance it was .usucapted by a stranger 
possessing pro herede. The frequency of such vacancies was 
much diminished by the recognition by the praetors of the 
right of cognates to claim bonorum possessio in the third place. 
Whom they had primarily in view under the name of "cognates" 
it is impossible to say. The epithet is most frequently applied 
by modem writers to kinsmen related through females ; but 
in its widest sense it included all kinsmen without exception, 
and in a more limited sense all kinsmen not entitled to claim 
as agnates. There were included amongst them therefore — 
although it is very probable that the list was not made up at 
once, but from time to time by the action of a series of praetors 
— not merely kinsmen related through females (who were not 
agnates), but also agnates of a remoter degree who were 
excluded as such because the nearest agnates in existence had 
decUned, persons who had been agnates but by reason of 
capitis minutio had lost that character, female agnates more 

^ Children of daughters were not admitted in this class until the later 
empire, being regarded as members of the family of their paternal, not of their 
maternal, grandfather. ^ GaL iii. §§ 26, 63 ; Ulp. xxviii. §§ 7, 8. 

^ Ulp. xxyiiL 7. [Failing agnates the gentiles had right ; see also n. 24.] 



276 THE JUS GENTIUM AKD JUS HONORARIUM fabt hi 

distantly related than sisters, and children of the intestate's 
who at the time of his death were in an adoptive family.^ 
All these took according to proximity.^ (4) Finally, the claim 
passed to the survivor of husband and wife,'' assuming always 
that their marriage had not involved rtianus?^ This list con- 
stituted the praetorian order of succession on intestacy. 

All those horuyrum possessumes had to be formally petitioned 
for. In that db intestaJto descendants ^ were allowed a year 
for doing so, while other persons were limited to a hundred 
days ; the period for those entitled in the second place begin- 
ning when that of those entitled in the first had expired, and 
so forth. The grant was always made at the risk of the 
petitioner ; nothing was assured him by it ; it might turn out 
real and substantial {cum re) or merely nominal (sme re), 
according as the grantee could or could not maintain it against 
the heir of the jus civUe. For the latter was entitled to stand 
on his statutory or testamentary right, without applying for 
bonoru/m possessio ; although in fact he often did so for the 
sake of the sunmiary remedies it afforded him for ingathering 
the effects of the deceased. 

» See Gai. iii §§ 27-31 ; Ulp. xxviii. §§ 7, 9. 

^ [But no more remote cognates than the children of a second cousin — sobrino 
aohrinave noUus ncUave — could claim. What the author has said about the prae- 
torian classes in this paragraph does not fully explain the auccessio ordinunu 
Where a person entitled to claim in one class failed to do so, it might stiU be 
open to him to claim in a postponed class. Thus where there were sui heredes 
who delayed to claim in the class wnde liberi, they might still do so as legUimi, 
and as such would be preferred to collateral agnates, or they might even claim as 
cognates. So agnates who failed to claim as legUimi might get h, p. as cognates, 
according to their proximity ; see Girard, p. 868.] 

" Dip. xxviii. 7. 

^ The provisions of the edict, as of the jus civile, in reference to the suoces- 
sion of a patron to his freedman necessarily differed in many respects from those 
explained above and in § 82. They were very complicated, but need not here be 
entered on. 

^ [And ascendants ; Ulp. xxviii § 10.] 



w^*«> ■ w 



PART IV 

THE JUS NATURALE AND MATURITY OF 
ROMAN JURISPRUDENCE 

ITie Empire until the Time of Diocletian 
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THE JUS NATURALE AND MATURITY OF 
ROMAN JURISPRUDENCE 

The Empire vmiU the Time of Diodeiian 

CHAPTEE I 

chabacteristics and formative agencies of the law 

durinq the period 

Section 55. — Characteristics Generally and Becognition 

OF A "Jus NaTURALE" IN PARTICULAR 

The first three centuries of the Empire witnessed the perfec- 
tion of Boman jurisprudence and the commencement of its 
declina During that time the history of the law presents no 
such great landmarks as the enactment of the XII Tables, the 
commencement of a praetor's edict, the recognition of simple 
consent as creative of a contractual bond, or the introduction 
of a new form of judicial procedure ; the establishment of a 
class of patented jurists speaking as the mouthpieces of the 
prince, and the admission of all the free subjects of the empire 
to the privileges of citizenship, are almost the only isolated 
events to which one can point as productive of great and 
lasting results. There were, indeed, some radical changes in 
particular institutions, such as the caduciary legislation of 
Augustus, intended to raise the tone of domestic morality and 
increase fruitM marriages, and the legislation of the same 
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emperor and his immediate suocessor for r^olation of the 
status of enfranchised slaves; but these, although of vast 
importance in themselves, and the first of them influencing the 
current of the law for centuries, yet left upon it no permanent 
impression. It was by much less imposing efforts that it 
attained the perfection to which it reached under the sovereigns 
of the Severan house, — a steady advance on the lines already 
marked out in the latter years of the republic. The sphere of 
the jus QtUrUivm became more and more circumscribed, and 
one after another of the formalities of the jus civile was aban- 
doned The manvs of the husband practically disappeared: 
the patria potedas of the father lost much of its significance, 
by the recognition notwithstanding it of the possibility of a 
separate and independent estate in the child ; slaves might be 
enfranchised by informal manumission ; res mancipi constantly 
passed by simple tradition, the right of the transferee being 
secured by the Publician action; servitudes and other real 
rights informally constituted were maintained as effectual 
tuitione praetoris ; an heir's acceptance of a succession could 
be accomplished by any indication of his intention, without 
observance of the formal cretio of the earlier law ; and many of 
the bargains incident to consensual contracts, but varying their 
natural import, that used to be embodied in words of stipula- 
tion, came to be enforcible on the strength of formless contem- 
poraneous agreements. 

The pr^erence accorded by jurists and judges to the jus 
gentiu/m over the jus civile is insufficient to account for these 
and many other changes in the same direction, as well as for 
the ever-increasing tendency evinced to subordinate word and 
deed to the voluntas from which they arose. They are rather 
to be attributed to the striving on the part of many after a 
higher ideal, to which they gave the name o{jus naturale} It 
is sometimes said that the notion of a jus naturale as distinct 
from the jvs gentium was peculiar to Ulpian, and that it foimd 
no acceptance with the Boman jurists generally. But this is 
inaccurate. Justinian, indeed, has excerpted in the Digest, 
and put in the forefront of his Institutes,' a passage from an 

^ See Yoigt, Das Jus naturale . . . der Udmer, particularly vol. i. §§ 52-64, 
89-06 ; Maine, Ancimt Law, chap. iii. * Dig. L 1, fr. 1, § 3 ; Inst. i. 2, pr. 
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elementary work of Ulpian's, in which he speaks of a jus 
naiurae that is common to man and the lower animals, and 
which is substantially instinct. This is a law of nature of 
which it is quite true that we find no other jurist taking 
account. But many of them refer again and again to the jvs 
natv/rcUe ; and Gkuus is the only one (Justinian following him) 
that occasionally makes it synonymous with the ju8 gentium? 
There can be no question that the latter was much more 
largely imbued with precepts of natural law than was the ju8 
civile, but it is impossible to say .they were identical ; it is 
enough to cite but one illustration, pointed out again and again 
in the textSi — that while the one justified slavery the other 
condemned it. While the jus civile studied the interests only 
of citizens, and the jus gerUiium those of freemen irrespective of 
nationality, the law of nature had theoretically a wider range 
and took all mankind within its purview. We are assured 
that the doctrine of the jvs gentium agreed with that of the jus 
civile in holding that a slave was nothing but a chattel ; yet 
we find the latter, when tinctured with the jus Tiaturale, recog- 
nising many rights as competent to a slave, and even conceding 
that he might be debtor or creditor in a contract,^ although his 
obligation or claim could be given effect to only indirectly, 
since he could neither sue nor be sued. 

Yoigt thus summarises the characteristics of this specu- 
lative Soman jus Tiaturale: — (1) its potential universal 
applicability to all men, (2) among all peoples, and (3) in all 
ages ; and (4) its correspondence with the innate conviction of 
right (innere BechtsUberzeugu/ng)? Its propositions, as gathered 
from the pages of the jurists of the period, he formulates 

' A passage of Paul's {Dig. 1. 17, 84, § 1) and two of Marcian's {Dig. i. 8, fr. 
2, fr. 4) have beon referred to as indicating an identification in their minds ofjus 
naturaU and jus gentium. I am unable so to read them. Paul and Marcian 
merely allude to certain rules or doctrines of the jus gentium as natural rules or 
doctrines, just as many of the jurists speak of natural rules and doctrines of the 
jus civile. [See Cic. De Off. UL 5, 28. But, quaere, does any jurist make a clear 
distinction between y. n. and/, g, as regards legal eifects t] 

* Ulp. in Dig. xliv. 7, fr. 14: "Send ... ex oontractibus ciWliter non 
obligantur ; sed naturaliter et obligantur et obligant." [But cf. a text from Paul 
in Dig. xviii. 1, fr. 84, pr. § 1, where speaking of things extra cmnmerciwn either 
natura or jure gentium, or jure civUi, he does not include slaves in the category.] 

• Voigt, I.e. p. 804. 
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thus :— (1) recc^nition of the claims of blood (sanffuinis vd 
cogwUionis ratio) ; (2) daty of fiuthfdlness to engagements, — 
is ncUura debet . . . cujus Jidem secuti sumns ; ^ (3) apportion- 
ment of advantage and disadvantage, gain and loss, according 
to the standard of equity ; (4) supremacy of the vcluntaiis 
ratio over the words or form in which the will is manifested.^ 
It was regard for the first that, probably pretty early in the 
principate, led the praetors to place emancipated children on a 
footing of equality with unemancipated in the matter of succes- 
sion, and to admit collateral kindred through females alongside 
those related through males; and that, in the reigns of Hadrian 
and Marcus Aurelius respectively, induced the senate to give a 
mother a preferred right of succession to her children, and vice 
versa. It was respect for the second that led to the recognition 
of the validity of what was called a natural obligation,— one 
that, because of some defect of form or something peculiar in 
the position of the parties, was ignored by the jus civile and 
yet, though incapable of being made the ground of an action for 
enforcement, wets given effect to indirectly by other equitable 
remedies. B^ard for the third was nothing new in the juris- 
prudence of the period ; the republic had already admitted it 
as a principle that a man was not to be unjustifiably enriched 
at another's cost ; the jurists of the empire, however, gave it a 
wider application than before, and used it as a key to the 
solution of many a difficult question in the domain of the law 
of contract As for the fourth, it was one that had to be 
applied with delicacy ; for the voluntas could not in equity be 
preferred to its manifestation to the prejudice of other parties 
who in good faith had acted upon the latter. We have many 
evidences of the skilful way in which the matter was handled ; 
speculative opinion being held in check by considerations of 
individual interest and general utility. 

A remark of Voigt's on the subject is well worthy of 
being kept in view, — that the risks which arose from the 
setting up of the precepts of a speculative fus natiirale, as 
derogating from the rules of the fus civile, were greatly 
diminished through the position held by the jurists of 
the early empire. Their fus respondefndi (§ 59) made them 

• Paul, in Dig, 1. 17, fr. 84, § 1. ' Voigt, Ic pp. 821-828. 



81SCT. 66 INFLUENCE OF CONSTITUTIONAL CHANGES 283 

l^slative organs of the state; so that, in introducing 
principles of the jus natwrdU or of aeguum et ionuin^ they at 
the same moment positivised them and gave them the force 
of law. They were, he says, " philosophers in the sphere of 
law, searchers after the ultimate truth; but while they — 
usually in reference to a concrete case — sought out the 
truth and applied what they had found, they combined with 
the freedom of speculation the life-&eshness of practice and 
the power of assuring the operativeness of their abstract 
propositions." * 

There is another phrase of frequent occurrence in the 
writings of some of the jurists of the period, to which Voigt 
devotes special attention. According to Gains and Paul, 
everything has a nature of its own, — the aggregate of what 
characterise its essential destination and its special properties 
and peculiarities. There is a nature of man, a nature of 
animals, a nature of every individual thing, a nature of every 
sort of contract, action, and so on. In each and all of those 
"natures" an ordinative energy and determinative rule are 
observable. These are its ncUurcUis ratio. The product of 
such rationes is the lex naturae ; and the substance of the lex 
naturae constitutes a jvs naturale. " The philosophy of law 
of Grains and Paul begins with the naiuralis ratio!* * 

Section 56. — Influence of Constitutional Changes 

The changes in the constitution aided not a little the 
current of the law. Men of foreign descent reached the throne 
and peopled the senate; proud indeed of the history and 
traditions of Home, yet in most cases free &om prejudice in 
fistvour of institutions that bad nothing to recommend them 
but their antiquity. Military life had not the same attractions 

8 Voigt, Lc, p. 841. 

^ Voigt, he. pp. 270-274. [The pofit-mediaeval >vriters on international law, 
such as Gentili, Grotins, etc., speak much of the distinction between yii« naturale 
and jus genlium, with reference to the Roman law, bat their conclusions are 
vague and unsatisfactory. Puffendorf in his De Jure Naiurcdi el Oenlium seems 
to hold that there was no real distinction (ii. 8, 28). The Roman Jta gfeoUium, 
he says, is either part of the civil law or part of the Jus nalurae^ and he cites 
Hobbes to this effect. Of. Selden in the preface to his i>e Jure Naturali et. 
Gentium ; Westlake, Chapters on International Law (Cambridge, 1894), chap. i. ] 
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as during the republic; there was no longer a tribunate to 
which men of ambition might aspire ; the comitia soon ceased 
to afford an outlet for public eloquence; so that men of 
education and position had all the more inducement to devote 
themselves to the conscientious study and regular practice 
of the law. This was greatly encouraged by the action of 
Augustus in creating a class of licensed or patented jurists, 
privileged to give answers to questions submitted to them 
by the judges, and that ex atutoritate principis (§ 59); and 
still more so, perhaps, by Hadrian's reorganisation of the 
imperial privy council, wherein a large proportion of the 
seats were assigned to jurists of distinction. With several 
of the emperors lawyers were amongst their most intimate 
and trusted Mends. Again and again the office of praetorian 
prefect, the highest next the throne, was filled by them ; 
Papinian, XJlpian, and Paul all held it in the reigns of 
Septimius Severus and Alexander. Jurisprudence, there- 
fore, was not merely an honourable and lucrative profession 
under the new arrangements, but a passport to places of 
eminence in the state ; and till the death of Alexander the 
ranks of the jurists never failed to be recruited by men of 
position and accomplishment. 

Section 57. — Legislation of Comitia and Senate 

Augustus, clinging as much as possible to the form of 
republican institutions, thought it expedient not to break 
with the old practice of submitting his legislative proposals 
to the vote of the comitia of the tribes. Some of them 
were far from insignificant. Besides various measures for 
the amendment of the criminal law, three sets of enactments 
of great importance owe their authorship to him, the first to 
improve domestic morality and encourage fruitful marriage, 
the second to abate the evils that had arisen from the too 
lavish admission of liberated slaves to the privileges of 
citizenship, and the third to regulate procedure in public 
prosecutions and private litigations. 

The first set included the Z. JtUia de advUeriis coercendis 
of 736 (urgently demanded by reason of the prevailing 
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licentiousness, and whose title explains its tendency)/ and 
the Lex Jviia et Pappia Poppaea? This enactment — a 
voluminous matrimonial code — for two or three centuries 
exercised such an injQuence as to be regarded as one of the 
sources of Eoman law almost quite as much as the XII 
Tables or Julian's consolidated Edict.^ It originated in the 
Lex Jvlia de maritandis ordinibvs, which was approved by 
the senate in the year 726, but met with such violent 
opposition that it was not until 736 that it passed the 
comitia Finding by experience that its provisions were 
insufficient to attain its purpose, Augustus in the year 757 
(4 A.D.) introduced an amended edition of it, which he only 
succeeded in carrying by allowing a three years' grace, after- 
wards extended to five, before it should come into operation.* 
That postponed it till 762 (9 A.D.), in which year a supple- 
ment to it was C€UTied through by the consuls M. Papius and 
Q. Poppaeus. The composite enactment got the name of Lex 
Jvlia et Papid Pqppaea, but was often spoken of under 
other and simpler names, most frequently lex Julia or lex 
caducaria. Its leading provisions were intended to prevent 
misalliances, — marriages between men of rank and women 
of low degree or immoral character,^ concubinage, however, 
being expressly sanctioned;^ to force men and women of a 

^ For an account of its provisions, see Rudorff, Bidm. EG, vol. i. p. 88 sq. It 
was the subject of namerous commentaries by the Antoninian and Severan jurists. 

^ [See a facetious contrast between this lex Julia and the preceding one in 
Ausonius, JS^ffram, Ixxxix. 2.] 

^ Bestitutions have been attempted amongst others by Jac. Gothofredus, in 
his FofUes IV jur, civ. Geneva, 1638 ; Heineccius, Ad I. Jul. et Fap. Popp. 
comm. Amsterdam, 1781 ; Den Tex and Van Hall, Font. Ill Jur. civ. Amsterdam, 
1840. For a view of its provisions, see Rudorff, Fom. RQ. vol. i. p. 64 aq. ; 
and for an account of the writings of the jurists upon it, Karlowa, Foin. RO. 
vol. ii p. 618 9q. 

* [The exact relation of the law of 757 to that of 736 is disputed. See Girard, 
p. 852, n. 3.] 

^ This part of the statute was repealed by the Emperor Justin, at the 
instance of his nephew Justinian, who found it a bar to his marriage with 
Theodora. [Cod. v. 4, L 23, cf. also 1. 29 and Nov. 117 c. 6.] 

' [The statute (1) sanctioned marriage between ordinary ingenui and libertinae, 
but (2) forbade it between ingenui and certain famoaaef and also (8) between 
senators or their children and freed persons or certain famosaef though concu- 
binage was here partially sanctioned. Ulp. xiiL and xvi. § 2 ; Dig. zxiiL 2, ft. 23, 
and fr. 44 pr. See Meyer, Der rUmische Coneubinat (Leipsic, 1895), pp. 27 sq.] 
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certain age to marry and have children, by declaring un- 
married persons incapable (under certain qualifications) of 
taking anything of what they were entitled to under a testa- 
ment, and married but childless persons incapable of taking 
more than a half, the lapsed provisions (caduca) falling to 
those other persons named in the testament who had fulfilled 
the requirements of the statute, and, failing them, to the fisc ; 
to reward fruitful marriages by relieving women who had 
borne a certain number of children from the tutory of their 
agnates or patrons, and conceding various other privileges alike 
to fathers and mothers of children bom in wedlock ; and to 
r^ulate divorce by requiring express and formal repudiation, 
and fixing statutorily the consequences of it so far as the 
interests of the parties in the nuptial provisions were concerned. 
However well intended, the language of Juvenal and others 
raises doubts whether the law did not really do more harm 
than good. By the Christian emperors many of its provisions 
were repealed, while others fell into disuse ; and in the Jus- 
tinianian books hardly a trace is left of its distinctive feature& 
The second set of enactments referred to above included 
the Aelia-Sentian law of the year 4 A.D., the Fufia-Caninian 
one of the year 8, and the Junia-Norban one of the year 19,^ 
— the latter really passed in the reign of Tiberius, but 
probably planned by Augustus ; they will be alluded to in a 
subsequent section (§ 66). The, third set included the two 
Leges Jvliae judidariae, of which we know but little. That 
regulating procedure in private litigations is the same that 
is mentioned by Gains as having completed the work of the 
Aebutian law (p. 230), in substituting the formular system 
for that per legis actiones} It must have been a somewhat 

7 There has recently been considerable controversy as to the date of the 
Junia-Norban law and its relation to the Aelia-Sentian. See Romanet da 
Caillaud, De la date de la loi Junta Norhana, Paris, 1882 ; Gantarelli, "I 
latini Juniani," in Arch. Qiurid, voL xxix. (1882), p. Z gq,, vol. xxx. (1883), 
p. 41 sq. ; Schneider, "Die lex Junia Norbana," in ^. ^ Sav, Sti/L vol. v. 
B,A. (1884), p. 225 sq. ; Labb^, in app. to the 12th ed. of Ortolan, ffistoire de 
la ligislatum romaine (Paris, 1884), p. 791 aq. ; Cantarelli, *' La data della legge 
Jun. Norbana," in Arch, Giurid. vol. xxxiv. (1885), p. 38 sq, ; Holder, "Zum 
gegenseitigen Verhaltnisse d. lex AeL Sent und Jun. Norb." in Z. d, Sav. Sti/t. 
vol. vi. RA. (1886), p. 205 aq, [Infra, p. 317, n. 6.] 

B Gai. iv. 30. [Two leges JtUiae judiciariae are said to have been passed 
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comprehensive statute, as a passage in the Vatican Fragments 
refers to a provision of its 27th section.^ Our ignorance of 
its contents, therefore, beyond one or two trifling details, is 
the more to be regretted. 

The Junia-Korban law was about the last efifort of comitial 
legislation; for although there are frequent references to a 
Lex Claudia, abolishing the tutory-at-law of women, there is 
some reason for thinking that it was really a senatusconsult.^^ 
It is true likewise that there exist in the Capitoline Museum 
the remains of a Lex de imperio Vespasiani of the year 
70 A.D. ;" but its language shows that it too must have 
been a senatusconsult, although it may subsequently have 
received the formal assent of the lictors, as representatives of 
the old comitia of the curies, whose prerogative it was to 
bestow the imperivmi. There are also the Lex Maladtana 
and the Lex Salpensana, charters granted by Domitian to the 
municipalities of Malaga and Salpesa ; ^^ monuments of great 
interest historically, but no more comitial enactments than the 

by Augustus ; the first of which dealt with jitdicia publiea, while the second 
regulated procedure in private actions. But Wlassak, JRoTtu Frocessgesetze, i. p. 
173 9q., has adduced arguments to show that the second of these embraced 
really two enactments, the first of which dealt ouly with procedure before the 
urban praetor and within the city of Rome ; the other being intended for citizens 
dweUing outside the primum miliarium urbis Bomae, It is to these leges JvZias 
on private procedure alone that Gains refers, and their operation was to make 
procedure performulam compulsory. Contra Voigt, Mihn. RO, § 18| n. 2.] 

» Vat. Frag, 197. 

^^ In the index to Haenel's Corpus legum ah imperatorib, Roman, ante Justi- 
nianum UUarvm (Leipsio, 1857), no fewer than fourteen senatusconsults of 
Claudius's are mentioned ; and the reason is not obvious why in this particular 
instance a lex should have been resorted to. It is noticeable that Gains, speak- 
ing in i. § 84, of one of those enactments of Claudius's as a senatusconsult, refers 
to it again in § 86 as eadem lex. 

^^ Printed in Bruns, p. 128 aq. It seems probable that it was the application 
to Vespasian of the Lex regia, from which Gains (i. 5) and Justinian {Inst. i. 2, 
6) say that the emperors derived their legislative authority. [Gains, however, 
does not use the expression Lex regia in this sense. As to whether the enact- 
ment in question was a lex or senatusconsult see Mommsen, SR. ii. 840.] 

^ Considerable portions of them were discovered in the year 1851 near Malaga. 
They are printed in Bruns, pp. 130-141. They have been commented by Ber- 
langa, Mommsen, LaboiUaye, Amdts, Giraud, Van Lier, Van Swinderen, etc 
See note of literature in Bruns, p. 130. The most important contribution is 
that of Mommsen, Die StadUrechte d. latin, Oemei'nden Salpensa u, Malaca, Leipsic, 
1855. 
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Lex metalli Vipaacensis}^ — a concession of the right to work 
certain lead mines in Portugal Laws of this sort were leges 
datae, — not leges IcUae. 

From the time of Tiberius onwards it was the senate that 
did the work of legislation, for the simple reason that the 
comitia were no longer fit for it." And very active it seems 
to have been. This may have been due to some extent to 
the fact that so many professional jurists, aware from their 
practice of the points in which the law required amendment, 
possessed seats in the imperial council, where the drafts of 
the senatusconsults were prepared. It was the senatusconsults 
that were the principal statutory factors of what was called by 
both emperors and jurists the jtis novum, — law that departed 
often very widely from the principles of the old fus civile, 
that was much more in accordance with those of the Edict, 
and that to a great extent might have been introduced through 
its means had not the authority of the praetors been over- 
shadowed by that of the prince. In the end of the second 
and the beginning of the third century the latter's supremacy 
in the senate became rather too pronounced, men quoting the 
oraiio in which he had submitted to it a project of law, instead 
of the resolution which gave it legislative sanction. No doubt 
it must have been carefully considered beforehand in the im- 
perial council, and rarely stood in need of further discussion ; 
but the ignoring of the formal act that followed it tended 
unduly to emphasise the share borne in it by the sovereign, 
and made it all the easier for the emperors after Alexander 
Severus to dispense altogether with the time-honoured 
practice.^* 

^ Found near Aljustrel, the ancient Vipaacnm, in 1876. Probably of the 
second half of the first century after Christ. Printed in Bruns, pp. 141-145. 
Literature on p. 142 ; to which may be added Berlanga, Los Broneeg de Lascuta, 
de Bonanaaj y de Aljustrel^ Malaga, 1881-84. 

^* Pomponius, in fr. 2, § 9, Dig, de origine juris (i. 1). 

^^ In form a senatusconsult had nothing of the imperativej^of a lex about it. 
The presiding consuls or emperor submitted their proposal in simple language 
{senatum eonsuluerunt, verba fecerwU), and the senate approved {censuerurU). 
See examples in Bruns, pp. 145-164. 
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Section 58. — ^Thb Consolidated Edictum Pbrpetuum^ 

The edicts of the praetors, which had attained very con- 
siderable proportions before the fall of the republic, certainly 
received some additions in the early empire. But those 
magistrates did not long enjoy the same independence as of 
old; there was a greater imperium than theirs in the state, 
before which they hesitated to lay hands on the law with the 
boldness of their predecessors. They continued as before to 
publish annually at entry on of&ce the edicts that had been 
handed down to them through generations; but their own 
additions were soon limited to mere amendments rendered 
necessary by the provisions of some senatusconsult that 
afifected the jus hnuyrarium. They ceased to be that viva vox 
jwris dvilis which they had been in the time of Cicero ; the 
emperor, if any one, was now entitled to the epithet; the 
annual edict had lost its raison cFStre. Hadrian was of 
opinion that the time had come for writing its "explicit," 
and giving it another and a more enduring and authoritative 
shape, — for so fashioning and so sanctioning it that it might 
be received as law, and not merely as edict, throughout the 
length and breadth of the empire. He accordingly com- 
missioned Salvius Julianus, urban praetor at the time (p. 299), 
to revise it, with a view to its approval by the senate as part 
of the statute law. 

The revised version, like the XII Tables, is unfortunately 
no longer extant. It is only a very slight account we have 
of the revision, — a Une or two in Eutropius and Aurelius 
Victor, and a few Lines in two of Justinian's prefaces to the 
Digest.^ We may assume, from what is said there, that there 
were both abridgment and rearrangement of the edicts of the 
urban praetor ; but the question remains how far Julian con- 
solidated with them those of the peregrin praetor and other 
magistrates who had contributed to the jtis Jumararium. 
Those of the curule aediles, we are told, ^were included ; 
Justinian says that they formed the last part of Julian's 

1 See Karlowa, Bonu RG. voL i. § 82. [Eriiger, Qudlen, § 13.] 
> Const. AiduKtw (in front of the Digest), § 18, and Const *'Tanta" {Cod, i. 
17, 2, § 18). 

19 
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work,* and may have been a sort of appendix. There is 
reason to believe that so much of the edicts of the provincial 
governors as differed from those of the praetors were also 
incorporated in it ; for Gains wrote a commentary on the 
provincial edict:* and this can hardly have been anything 
else than the Julian version, seeing that before it there was 
no general provincial edict, but only a number of particular 
ones.^ That the edicts of the peregrin praetors, in so far as 
they contained available matter not embodied in those of their 
urban colleagues or the provincial governors, were dealt with 
in the same way, seems more than likely .^ The consolidation 
got the name of Edictum Perpetuum in a sense somewhat 
different from that formerly imputed to edicia perpetvxi as 
distinguished from edida repentina (p. 238) ; and, after 
approval by Hadrian, seems to have been formally sanctioned 
by senatusconsult. It was thus a closed chapter so far as 
the praetors were concerned ; for, though it may have con- 
tinued for a time to hold its place on their album, with its 
formularies of actions, they had no longer any power to alter 
or make additions to it. It had ceased to be a mere efflux of 
their imperium and had become matter of statute; and its 
interpretation and amendment were no longer in their hands 
but in those of the emperor.^ 

The Julian Edict does not seem to have been divided into 
books, but only into rubricated titles ; ^ and the general im- 
pression is that the formularies of actions were split up and 
distributed in their appropriate places. The arrangement is 
not difficult to discover by comparison of the various com- 
mentaries upon it, particularly those of Ulpian and Paul, 
which each contained over eighty books. First came a series 
of titles dealing with the foundations and first steps of all 
l^al procedure, — jurisdiction, summons, intervention of 

' Const A^Swicey, § 5. 

^ See the Florentine index, in Mommsen's greater edition of the Digest, vol. i. 
p. liii*. 

» Mommscn, in Z.f, RO. vol. ix. (1870), p. 96. 

' [See Girard, pp. 52-54, who makes some valuable suggestions on these 
points.] ^ Julian, in Dig, L S, fr. 11. 

^ Several of them are mentioned in the excerpts from commentaries on the 
Edict preserved in the Digest 



8Ecr. 59 RESPONSES OF PATENTED COUNSEL 291 

attorneys or procurators, etc.; secondly, ordinary process in 
virtue of the magistrate's furisdictio; thirdly, extraordinary 
process, originally in virtue of his imperium; fourthly, 
execution against judgment-debtors, bankrupts, etc. ; fifthly, 
interdicts, exceptions, and praetorian stipulations ; and lastly, 
the aedilian remedies.^ From the quotations from the Julian 
Edict embodied in the fragments of the writings of the com- 
mentators preserved by Justinian,^^ repeated attempts have 
been made to reproduce it. Most of them are nothing more 
than literal transcripts or attempted reconstructions of pas- 
sages in the Digest that are supposed to have been borrowed 
from it, and are of comparatively little value. The only really 
scientific and worthily critical efiforts are those of Sudorff in 
1869 and Lenel in 1883." 



Section 59. — Eesponses of Patented Counsel^ 

The account given by Pomponius of the origin of the jm 
respondendi ex omctorUate prineipis (the right of giving opinions 
in law under imperial authority) seems on the first view a 
little contradictory, and to leave it in doubt whether Augustus 
or Tiberius is entitled to the credit of its introduction. Giving 
advice to clients in public was no new thing ; for Pomponius 
himself attributes the commencement of the practice to Tiberius 
Goruncanius in the beginning of the sixth century of the Gity, 
and speaks of Scipio Nasica having a house in the via sacra 
presented to him at the public cost for greater convenience in 

' See Lend (as in note 11), pp. 28-38. This generally is the order of the 
Digest and the Code, which Justinian (Cod, i. 17, 1, § 5) instructed his com- 
missioners to model after the Edict. 

^^ It is possible that we have the greater part of Ulpian's commentary ; for 
nearly one-fifth of the Digest is taken from it. 

^ Rndorff, Dejurisdidiofie edidum: edicU pcrpetui quae reliqwi sunt, Leipeic, 
1869, and rev. by Brinz in the Krit. VJS. vol. zi. (1870), p. 471 9q, ; Lenel, Daa 
JSdietum Perpetuum: ein Fersuch zu desaen Wiederherstellung, Leipsic, 1883. 
The last gained the ''Savigny Foundation Prize" offered by the Munich 
Academy in 1882 for the best restitution of the formulae of Julian's Edict, but 
goes far beyond the limited subject prescribed ; see Brinz's full report upon it to 
the Academy in the Z. d, Sav, Stifl, voL iv. ILA, (1883), p. 164 sq. 

1 See Pompon, in Dig, i. 2, fr. 2, § 47 ; Gai. i. 7 ; Just In^. L 2, § 8 ; 
Mach^lard, Observations sur les responsa pruderUium, Paris, 1871. 
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counselling. During the last two centuries of the republic it 
was a matter of ambition to a patron to have daily a great 
lev6e of cUents ; they increased his importance and augmented 
his influence. When, therefore, Pomponius says that Sabinus 
was the first that enjoyed the privilege of responding in public, 
having had it conceded to him by Tiberius, he may possibly 
mean that he was the first that had permission to open one of 
those stcUiones jus pvblice respondentium of which iliention is 
made by Gellius, and where, from his account, both practical 
and speculative questions of law were freely discussed.^ 

The right of responding under imperial authority, first 
granted by Augustus and continued by his successors down to 
the time of Alexander Severus, was something quite different, 
and did not imply publicity. Neither did it imply any cur- 
tailment of the right of unpatented jurists to give advice to 
any one who chose to consult them. What it did was to give 
an authoritative character to a response, so that the judge who 
had asked for it and to whom it was presented — for the judges 
were but private citizens, most of them unlearned in the law — 
was bound to adopt it as if it had emanated from the emperor 
himself. It may be that Augustus was actuated by a political 
motive, — that he was desirous by this concession to attach 
lawyers of eminence to the new rigime, and prevent the 
recurrence of the evils experienced during the republic from 
the too great influence of patrons. But whatever may have 
prompted his action in the matter, its beneficial consequences 
for the law can hardly be overrated. For the quasi-legislative 
powers with which they were invested enabled the patented 
counsel to influence current doctrine not speculatively merely 
but positively {jura condere)^ and to so leaven their inter- 
pretations of the/t^ civile and/z^ honorarium with suggestions 
of natural law as to give a new complexion to the system 
(§55). 

Instead of giving his opinion, like the unlicensed jurist, by 
word of mouth, either at the request of the judge or at the 

^ GteU. ziii 18, 1. See Bremer, RecktaiUhrer u, JRechtsschulen im rom. Kaiur- 
reich (Berlin, 1868), pp. 8-15. [What tPomponius apparently means is that 
Augustus introduced the jus respondendi, but Sabinus was the first to receive a 
formal grant of it.] 

' Gains and Justinian, aa in note 1. [Eriiger, Geachiehie der QuelUn, p. 118.] 
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instance of one of the parties, the patented counsel, who did 
not require to give his reasons/ reduced it to writii^ and sent 
it to the court under seal. Augustus does not seem to have 
contemplated the possibility of conflicting responses being 
tendered from two or more jurists equally privileged. It was 
an awkward predicament for a judge to be placed in. Hadrian 
solved the difficulty by declaring that in such a case a juc^e 
should be entitled to use his own discretion. That on 
receiving a response with which he was dissatisfied he could go 
on calling for others until he got one to his mind, and then 
pronounce judgment in accordance with it on the ground that 
there was difference of opinion, is extremely unlikely. The 
more probable explanation of Hadrian's rescript is this, — that 
the number of patented responding counsel was very limited ; 
that a judge, if he desired their assistance, was required by 
this rescript to consult them all (quorum oTnniumy etc.) ; that if 
they were unanimous, but only then, their opinion liad force of 
statute {legis vicem optinet) ; and that when they differed the 
judge must decide for himself.^ 

Section 60. — Constitutions of the Emperors^ 

Gains and XJlpian concur in holding that every imperial 
constitution, whether in the shape of rescript, decree, or edict, 
had the force of statute. It may be that by the time of 
XJlpian that was the prevailing opinion ; but modem criticism 
is disposed to regard the dictwm of Gains, written in the time 
of Antoninus Pius, as coloured by his Asiatic notions, and not 
quite accurate so far as the edicts were concerned. As supreme 
magistrate the emperor had the same jus edicendi that kings, 
consuls, and praetors had had before him, and used it as they 
did to indicate some course of action he meant to adopt and 

* Seneca, Epist. xliv. 27. 

° [This view receivea some support from the terms of the Valentinian Law ot 
Citations, infra, p. 363. For other views, cf. Girard, p. 67 ; Moyle, TnstituteSf 
pp. 57 sq,] 

^ Gai. L 5 ; TJlp. in IXg, L 4, fr. 1, § 1 ; Mommsen, ESm, Staatareckt, vol. 
ii. p. 843 sq, ; Wlassak, Krit* Studien zur Theorie der Bechtsqiullen im ZeitaUer 
d, klass, JurisUn, Graz, 1884 ; A. Pemice (crit. Wlassak), in Z. d. Sav. Stifi, 
vol. vL JIA, (1885), p. 293 9q. ; Earlowa, JRdm. EG. vol. I § 85. 
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follow, or some relief he proposed to grant. His range, of 
course, was much greater than that of die praetors had been ; 
for his authority endured for life, and extended over the whole 
empire and every department of government. But originally, 
and in principle, his successor on the throne was no more 
bound to adopt any of his edicts than a praetor was to adopt 
those of his predecessors. That it was not imusual for an 
edict to be renewed, and that it occasionally happened that the 
renewal was not by the immediate successor of its original 
author, is manifest from various passages in the texts.^ Very 
frequently, when its utility had stood the test of years, it was 
transmuted into a senatusconsult ; * this fact proves of itself 
that an edict jper se had not the effect of statute. But just as, 
according to Cicero, a praetorian edict that had held its place 
on the album through a long series of years came to be 
regarded as consuetudinary law, so it may have been with the 
imperial edicts ; their adoption by a succession of two or three 
sovereigns, whose reigns were of average duration, may have 
been held sufficient to give them the same character ; and, by 
a not unnatural process, unreflecting public opinion may have 
come to impute force of statute to the edict itself rather than 
to the hnga conauetvdo that followed on it, thus paving the way 
for the assertion by the sovereigns of the later empire of an 
absolute right of legislation, and for the recognition of the Ux 
edictalis (§ 74) as the only form of statuta 

The imperial rescripts and decrees (rescripta, decreta) had 
force of law {legis vicem habent) fix)m the earliest days of the 
empire, and their operation was never limited to the lifetime 
of the prince from whom they had proceeded. But they were 

' E,g, Dig. xvL 1, fr. 2 : "Et primo quidem temporibas divi Augusti, mox 
delude Claudii, edictis eorum erat interdictum, ne feminae pro viris suis intercede- 
rent ; " which indicates that the edict of Augustus on the subject had not been 
adopted by Tiberius or Caligula, but first renewed by Claudius. From I>ig. 
xzxviii. 6, 26, it appears that an edict of Augustus's, forbidding a man to disin- 
herit a son who was a soldier, dropped on his death and was not renewed by his 
successors. See another illustration in Inst. ii. 12, pr. 

' As happened to the edicts referred to in the first part of last note ; they 
foimed the substance of the Velleian senatusconsult^ at the instance of the 
emperor Claudius. According to Tacitus (Aim. iv. 16), the senatusconsult of 
Tiberius's declaring that confarreation should no longer place a wife in subjection 
to her husband {infrct, p. 824) was the renewal of an edict of Augustus's. 
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not directly acts of legislation. In both the emperor theoreti- 
cally did no more than authoritatively interpret existing law, 
although the boundary between interpretation and new law, 
sometimes difficult to define, was not always strictly adhered 
to.^ The rescript was an answer by the emperor to a petition, 
either by an official or a private party, for an instruction as to 
how the law was to be applied to the facts set forth ; it usually 
came from the provinces, where the services of the patented 
counsel were not readily obtained ; and, when from a private 
party, was often only in anticipation of litigation, and for his 
guidance as to whether or not he should embark on it When 
the answer was in a separate writing it was usually spoken of 
as an epistida; when noted at the foot of the application its 
technical name was subscriptio or adTwtcUio. The decree was 
the emperor's ruling in a case submitted to him judicially ; it 
might be when it had been brought before him in the first 
instance extra ordinem (p. 344), or when it had been removed 
by sfwpplicatio from an inferior court in its earliest stage, or 
when it came before him by appeal It was as a judge that 
the emperor pronounced his decree ; but, proceeding as it did 
from the fountain of authoritative interpretation, it had a value 
far beyond that of the judgment of an inferior court (which 
was law only as between the parties), and formed a precedent 
which governed all future cases involving the same question. 
Those decrees and rescripts constituted one of the most im- 
portant sources of the law during the first three centuries and 
more of the empire, and were elaborated with the assLBtance of 
the most eminent jurists of the day, the rescripts being the 
special charge of the magister libdlorum. From the time of 
the Gordians to that of the abdication of Diocletian they 
were almost the only direct channel of the law that remained 
(§ 64). 

^ Afl instances may be mentioned Hadrian's rescript (epistula) introducing the 
*' benefit of division " amongst co-sureties (Just. IfuL iiL 20, 4), and the decree 
of Marcus Aurelius (known ever after as the deeretum divi Jfarci) repressing and 
punishing self-help (Dig^ zlviii. 7, fr. 7). 
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Section 61. — Labeo and Capito, and the Schools of 

THE PBOCULIANS AND SABINIANS ^ 

The names of M. Antistius Labeo and Ateius Capito occur 
very frequently in conjunction. They were for a time rivals 
in political life, Capito attaching himself to the court party, 
while Labeo inclined to range himself in opposition to the 
regime of the nascent monarchy. Submission, if not sub- 
servience, to authority, and unquestioning acceptance of the 
new order of things, was the characteristic of the one ; a stout 
but sometimes quixotic independence the characteristic of the 
other. The attempt has often been made to trace a parallel 
between their respective modes of thought in politics and 
jurisprudence. But we do not know enough of Capito as a 
jurist to enable us to speak with any certainty as to his 
opinions. He is rarely referred to in the texts; whereas 
Labeo's was the name of greatest authority from the time of 
Augustus down to that of Hadrian. From the remains of his 
writings preserved in the Digest, it is easy to see, — as, in fact, 

^ Masoovius, De sectis Sahinianor, ei Ptoculianor, Leips. 1728 ; Van Eck, 
"De vita, moribus et studiis Labeonia et Capitonis," in Oelrichs' N(yfms The- 
saurus dissert jurid. voL i. torn. 2 (Bremen, 1771), p. 821 sq. ; Dirksen, ** Ueber 
d. Schulen d. rbm. Juristen," in his Beitr&ge sur Kunde d. r&m, RedUs (Leipeic, 
1825), p. 1 sq, ; Bremer, as in § 59, note 2 ; Pemice, M. AiVtistius LabeOf voL i 
1878, and ii. 1878 ; Euntze, Excurse Uber rlhn, Recht (2nd'ed. Leipsic, 1880), pp. 
318-331 ; Sohan2, *' Die Analogisten nnd Anomalisten im rbm. Becht," in PhUo- 
logus for 1883, p. 309 sq, ; Roby, Introduction, ohap. ix. ; Earlowa, R&nu BO, 
i. pp. 662 sq,, 677 9q, [Kniger, Quellen, §§ 18-21 ; Sohm, Inst. § 15.] 
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we are told by Pomponius and Aulus Gellius — that he was a 
man of great general culture, well versed in the history and 
antiquities of the law, an acute dialectician, and in philosophy 
imbued to some extent with the teaching of the Stoics. In 
his exposition of the law he was as independent as in his 
political opinions, criticising with freedom the doctrines even 
of those who had been his instructors in jurisprudence, and 
guided in his own judgments by constant reference to the 
origin of an institution or a rule, and the object it was 
intended to effect One of the most celebrated of his writings 
was his Libri inOav&v (FrobahUium), a theoretical treatise, 
which was epitomised and annotated by Paulus two centuries 
later. Another work, his Zibri Fosteriorttm, a more practical 
treatise on various branches of the jus civile, was abridged by 
Javolenus, and seems to have been of considerable authority. 
Besides these, Labeo was the author of commentaries on the 
pontifical law, the XII Tables, and the Edicts of the urban 
and peregrin praetors, as well as of a collection of responses. 
The estimation in which he was held by the jurists of the 
classical period, i,e,, from Hadrian to Alexander Severus, is to 
be measured, not so much by the comparatively small bulk of 
the excerpts from his writings preserved in the Digest (and 
which are almost exclusively from his Hbri wiOav&v and 
Fosteriorum), as by the frequency of the mention of him by 
other authors. It is nothing uncommon to find his opinions, 
and particularly his definitions of terms of law, referred to 
ten, fifteen, or even twenty times in the course of the same 
tiUe. 

Labeo and Capito are said to have been the founders of 
the two schools or sects — ^both phrases are used in the texts 
— of the Proculians and Sabinians;^ but it is Nerva and 
Procidus that Gains always speaks of as the early repre- 
sentatives of the one, Sabinus and Cassius as the repre- 
sentatives of the other.* Bremer's view, that the schools 

« Pompon, in Dig, i. 2, fr. 2, ^ 47-52. 

^ The following, acoording to Pomponius, was the succession : — ^Proculians 
— 1. M. Antistius Labeo (Ump. Aug. and Tib.) ; 2. M. Gocceius Nerva (consul 
22 A.D.); 3. Sempron. Proculus {temp. Claudius, etc.); 4. Nerva the younger 
(praetor 65 A.D., father of the emperor Nerva) ; 5. Longinus (of whom nothing 
more is known than that he filled a praetorship) ; 6. Pegasus {temp. Vespasian) ; 
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were two rival teaching halls ^ — skUiones jus puhlice docentium,^ 
admits of a good deal of argument in its support ; for we are 
expressly told that Nerva and Proculus were pupils of Labeo's, 
and Masurius Sabinus, Javolenus Priscus, and Julian are all 
mentioned as professors as well as practitioners. Bremer 
suggests that the schools may have taJken their names from 
Proculus and Sabinus, because they were the first to found 
permanent halls in which they began to teach the doctrines 
they had respectively received from their masters, and which 
became a sort of tradition with their disciple& To the question, 
what were the essential doctrinal differences between them ? 
there is no satisfactory reply. Karlowa propounds the opinion, 
and backs it with many quotations that seem fairly to support 
it, that the Proculians preferred to abide by the jtis civile, while 
the Sabinians had a greater predilection for the jus gentium 
and the speculative doctrines of natural law. But it would 
be easy to glean from the records of their controversies in the 
pages of Gains ^ (who professed himself a Sabioian) quite as 
many texts that would support the very reverse. Karlowa's 
view is not very consistent either with the estimation in which 
Labeo was held by the jurists of two hundred years later as 
an independent thinker who had thrown new light upon many 
branches of the law, or with the fact that the Libri III de 
jure dvili of Sabinus were regarded by those same jurists as 
the most authoritative repertory of it in existence, — brief, 

7. Javentius Celsus {temp. Vespasian and Domitian) ; 8. Neratias Prisons {temp, 
Domitian, Nerva, Trajan) ; 9. Juventius Celsus the younger (Domitian to Hadrian). 
Sabinians — 1. M. Ateius Gapito (consul 5 a.d., died 21 a.d.); 2. Masurius 
Sabinus {temp, Tiberius and Nero) ; 8. C. Cassius Longinus (Tiberius to Vespasian) ; 
4. Caelius Sabinus {temp. Vespasian) ; 5. Javolenus Priscus (Domitian to Hadrian) ; 
6. Abumius Valens {temp. Hadrian !) ; 7. Tnscianus {temp. Hadrian ?) ; 8. Salvius 
Julianus (Hadrian and Antoninus Pius). These were the successive heads of the 
two schools, according to the narrative of Pomponius. To judge by their reputa- 
tion in later years, they must have been of very unequal merit, for of some there 
is no further mention. 

* Bremer, HechtsUhrer und Heehischulea, p. 68 sq. 

B Cell. ziii. 13, 1. [Of. Ertiger, Quellen, pp. 138, 148.] 

^ Most of them will be found collected in Elvers's Prompltiarium Oaianum 
(Gottingen, 1824), under the heads "Auctores diversae scholae'* and "Nostri 
praeoeptores." Many more, gleaned from other quarters, will be found in 
Mascovius, and a considerable selection of them in Roby, p. czzxL aq. [See also 
Kriiger, Quellen, § 20, n. 8.] 
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no doubt, but nevertheless the basis of several voluminous 
commentarii ad Sabinv/m? 



Section 62. — Julian, Gaius, and the Antoninian 

Jurists 

It is impossible in a work of the dimensions of the present 
to mention more than a few of the men who built up the law 
of Bome in the period under consideration.^ Labeo and Sabinus 
were the most eminent of the Julian period ; the Flavian pro- 
duced none to equal them. Under Hadrian and the Antonines 
the most distinguished names are those of Salvius Julianus, 
Pomponius, Africanus, Grains, and Q. Cervidius Scaevola. The 
first, who, according to Pomponius,^ was in his time at the 
head of the Sabinian school, was by birth an African, and 
maternal grandfather of the emperor Didius Julianus. Under 
Hadrian and Antoninus Pius he filled the offices of praetor, 
consul, and praefectus urbi, and for a long time was the lead- 
ing spirit in the imperial council It was to him that Hadrian 
entrusted the task of consolidating the Edict. That, however, 
was a small matter compared with the work to which he 
devoted the best part of his life, — ^his Digesta? Labeo had 
been a pioneer, but in this great body of law Julian shows 
himself well advanced towards the citadel. In ninety books, 
following so far much the same order in which he arranged 
the Edict, he deals with both civil and praetorian law, illustrat- 
ing his doctrines with hypothetical cases and fresh and lively 
questions and answers. There is probably none in the whole 
catalogue of Boman jurists whose dicta are so frequently quoted 
by his successors and even by his contemporaries. 

^ [It is also contrary to the express statement of Pomponius in Dig, L 2, fr. 
2, § 47. For the reference to Earlowa, see n. 1 supraJ] 

^ Accounts of the jurists of the so-oaUed classical periocl are abundant. See 
Rudorff, R&in, EG, yoL i. §§ 66-78 ; Roby, hUroduction, chaps. z.-xv. ; Karlowa, 
Horn. BO, vol. i. §§ 89-91 ; Ferrini, Fonti, pp. 55 aq. On their sequence, see 
Fitting, Ueber dcu Alter d. Sehriften d, rOm, Juristen von Hadrian his Alexander ^ 
Basle, 1860. 

3 See § 61, note 2. Buhl, Salvius Julianus, vol. L (Heidelb. 1886), pp. 
1M34. 

^ See Mommsen, "Ueber Julians Digesta," in the Z, /. RO, vol. ix. (1870) 
p. 82 sq,; Buhl, he, p. 86 sq. 
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Sextus Pomponius was a contemporary of Julian's, but sur- 
vived him. His literary career, like Julian's and Gaius's, was 
prolonged, beginning i7the reign of Hadrian and continuing 
through the twenty-three years of that of Antoninus Pius, and 
well on into that of Marcus Aurelius and Yerus. His work 
was diversified, — archaeological, historical, doctrinal, criticaL 
His readings on Quintus Mucins Scaevola (p. 248) were utilised 
by the jurists of the Severan period, and drawn on to some 
extent by Justinian's commissioners. So were his Epistvl<u, 
which seem for the most part to have been opinions given to 
consulting clients in a fuller and more argumentative and 
critical feishion than was usual in the responsa of patented 
counsel Still more largely drawn upon in the compilation of 
the Digest were his writing on Sabinus. Singularly enough, 
his voluminous conmientary on the Edict is not excerpted 
directly, although numerous references to it are preserved in 
extracts from the commentaries of Ulpian and PauL He is 
most familiar to modems in connection with his Enchiridion, 
from which a long passage is preserved in the Digest, sketching 
the external history of the law horn the foundation of the City 
to the time of Hadrian, and which has been often referred to 
in the preceding pages.^ 

Likewise of the same period as Julian, and one of his 
friends, though probably younger, was Sextus Gaecilius Afri- 
canus, whom Gellius introduces in a colloquy with Favorinus 
about some of the antiquities of the XII Tables, but without 
his cognomen. His principal works were several books of 
Questions {guaestiones) and a still greater number of Epistvlout, 
The former were liberally made use of by Justinian's com- 
missioners, but the latter very sparingly. About the 
Questions there is this peculiarity, — that the case stated 
interrogatively and the answer to it, are very firequently 
connected by a verb in the third person, ait, responds, eta, 
from which many jurists conclude that AMcanus is giving 
not his own opinion but that of some other counsel, probably 

* Many critics entertain the opinion that it is to some extent corrupt ; see in 
particular Osann, Pomp, de arigtne juris frag. Giessen, 1848. Sanio has 
\ attempted to make out its indebtedness to Varro, in his Varroniana in d, 

Sehriften d, rSm, Juristen, Leipsic, 1867. 



8KCT. 62 JULIAN, GAIUS, AND THE ANTONINIAN JURISTS 801 

Julian.^ His writings are acute and exact, but sometimes 
obscure; the saying was common long ago— ''Lex Africani, 
ergo difficilis." 

Gains must be placed somewhat later than Julian, Pom- 
ponius, and Africanus ; for although he speaks of an event in 
the reign of Hadrian as occurring in his "own time," yet his 
literary activity only commenced Under Antoninus Pius, con- 
tinuing until after the death of Marcus Aurelius. Although of 
such repute in the fifth century as to be one of the five jurists 
put before all others in the Valentinian Law of Citations (§ 78), 
yet of his personal history we know nothing. He is but once 
(if at all) mentioned by a contemporary,® and never by any of 
his successors. Some eminent authorities are of opinion, from 
the internal evidence of his writings, that he must have been 
a provincial, and probably an Asiatic,^ while others maintain 
as decidedly that Bome must have been his headquarters.^ It 
cannot be disputed that he devoted a considerable amount of 
attention in his Institutions to peculiarities of the law that 
affected peregrins ; and Karlowa suggests what so far conciliates 
the discordant views, — that he may have taught in Home, but 
addressed his teaching especially to provincials residing there.^ 
It was as a teacher and theoretical jurist that he excelled ; 
indeed it is very doubtful whether he was a practitioner at all, 
and all but certain that he had not the jus respandendi. His 
famous work was his Institutionum eommerUarii quattuor ; not 
a work of erudition or indicative of juridical powers of the 

" [That the references are to Julian seems to be established, see Eriiger, Oekh, 
d. Qudle^iy %2S, n. 26.] 

^ By Pomponios, in Dig, xlv. 3, 39 : ''quod Caius noster dixit." It is by no 
means certain that Pomponius was not referring to Caius Cassius Longinus, one 
of the heads of the Sabinian school, — "our master Cassius." No doubt Gains 
was a Sabinian as well as Pomponius, and the "noster " may mean no more than 
fraternity ; but the "dixit" suggests allusion to a predecessor rather than to a 
young contemporary. [Cf. G. M. Asher, in ^, /. HG. voL y. p. 88 aq., who 
negatives the reference of the passage to Gaius, and G. Padelletti, Del nome di 
Oaio, Roma, 1874, who affirms it See Appendix, p. 482.] 

^ E,g. Mommsen, " Gains ein Provincialjurist," in Bekker und Muther's Jahrh. 
voL iii (1859), p. 1 sq. ; Bluhme, in the Z. /. RQ, voL iii. (1864), p. 462 ag. ; 
Euntze, Dtr ProvincicUjurist Oaius wiaaenschaftlich abgeschcUzt, Leipsic, 1888. 

8 Kg. Huschke, in the Z.f. RO, vol. viL (1868), p. 161 sq,, and in the intro- 
duction to his 4th [and 5th] editions of Gains. [See Appendix, p. 482.] 

• Earlowa, Rom. RO, vol. i. p. 722. See Roby, Introductum, p. clxxv. aq. 
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highest order; but of great value as a compendium of the 
fundamental doctrines of the law, alike from the simplicity of 
its method, the interest of its historical illustration, and the pre- 
cision and accuracy of its language. The excitement that followed 
the happy discovery of the manuscript of it in the year 1816 (p. 
309), at the moment when the founders of the historical school 
of jurisprudence were coming to the front, and the enthusiastic 
gratitude men felt towards its author for the store of new 
material which it laid open to them, have led to his elevation 
to a higher pinnacle than his actual merits altogether warrant. 
As a jurist Gains cannot be put on the same level with 
Labeo or Julian, Ulpian or Papinian. It may be owing to his 
having been only in the second rank that his name never 
occurs in the pages of his contemporaries and successors; men 
who sat in the imperial council and responded ex auctoritate 
prindpis were unlikely to quote one who, however skilful and 
successful as a teacher, yet had neither experience as a practi- 
tioner nor great reputation as a speculative jurist. All his 
writings seem to have had an educational aim, — ^his commen- 
taries on the XII Tables, on the aedilian edict, the provincial 
edict, and the Lex Julia et Papia Poppaea, his selected titles 
from the urban edict, his monc^raphs on testamentary trusts, 
dowries, verbal obligations, and the Tertullian and Orphitian 
senatusconsults, his libH aureorum^ etc. The last mentioned, — 
Rerum qiu>tidianarum sive aureorum lihri VII^ — a repertory 
of the law on matters of everyday occurrence, seem to have 
borne a certain relation to his Institutions, travelling over the 
same ground but in greater detail, and taking up many of the 
matters which were not deemed suitable for the elementary 
treatise. The passages preserved in the Digest are models of 
exposition. But they display little constructive talent. In 
this respect (jaius compares unfavourably with Julian. His 
tread is firm where his ground is sure, but he manifests 
timidity and hesitation as he approaches controversy. Not- 
withstanding these defects, however, his Institutes cannot be 
too highly valued. Criticism may detect in them a few 
historical ^^ and even some doctrinal errors ; but these shrink 

^^ See Lotmar, KriJt. Studien in Saehen der Contravindicaium (Munich, 1878), 
pp. 10-22, 53-57 ; Euntze, as in note 7. 
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into insignificance in view of the wealth of instruction about 
branches of the law of the republic and early empire which 
their pages afford." 

Q. Cervidius Scaevola was later than Gaius. He seems to 
have commenced his career in the reign of Antoninus Pius, to 
have been in his prime in that of Marcus Aurelius, in whose 
council he sat/^ and to have been still engaged in his profession 
in the early years of Septimius Severus. He was that 
emperor's instructor in law, and at the same time had Papinian 
as a pupiL With his successors he had great reputation as a 
consulting counsel ; and many of his clients, to judge from his 
Digesta and Qtuiestianes, seem to have been in the Greek- 
speaking provinces. His Questions, otherwise responses, are 
very brief and pointed, and the answers sometimes without 
reasons. The same species facti — one may say the same case 
— that is recorded in them frequently reappears in his Digesta, 
but treated more fully and argumentatively. The latter work, 
however, is not exclusively devoted to case law, but contains a 
considerable amount of doctrinal exposition of a high order, that 
justifies the compliment paid to Scaevola by Arceulius and 
Honorius as pmderUissimics jvHsconsvltorum}^ 

Section 63. — Papinian, Ulpian, and Paul 

Aemilius Papinianus ^ is supposed to have been a native 
of Phoenicia. Trained imder Scaevola, he was already advocatus 
fisd under Marcus Aurelius, and became master of requests 
{magister libellorum, § 60) and afterwards praetorian prefect 
under Septimius Severus. He is said to have been connected 
with the latter emperor by marriage, and was certainly one 
of his most intimate and trusted friends. He accompanied 

^ The literature on the subject of Gaius is overwhelming ; the latest treatise 
is that of Glasson, £tude sur Oaitts, etc, 2nd ed. Paris, 1885. [See Eriiger, 
Gfeach. d. Qtullen, § 24.] 

" From what Oipitolinus says {Mare. 11), it is probable that Scaevola was one 
of the emperor's praetorian prefects. 

" Cod, Theod. iv. 4, 8, § 8. 

^ See Ael. Spart. Carac 8 ; £v. Otto, Papinianus, sive de vita^ eta Leyden, 
1718 ; Roby, Introduction, p. cxci. sq, [See also an interesting article in Juridical 
JUview, vol. T. p. 289, by N. J. D. Kennedy.] 
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Severus to Britain; and an enactment in the Code, dated 
from York in the year 210, may not unreasonably be imputed 
to his pen.' The emperor before his death committed to him 
the charge of his two sons ; but he was unable to prevent the 
murder of the younger, and his refusal to defend the act led 
to his own assassination by order and in the presence of the 
elder. The words put into his mouth in his answer to 
Caracalla — that to defend the murder of the innocent was 
to slay him afresh ' — were characteristic of Papinian, whose 
integrity and high moral principle were as remarkable as his 
eminence in law. It may be that the one helped the other ; 
and the criticism has been passed upon him that, if he was 
the prince of jurists, it was because he knew better than any 
of his contemporaries how to subordinate law to morals. 
His principal works were his collections of Qtiae$ti4mes (thirty- 
seven books) and BespoTisa (nineteen books). His younger 
contemporaries Ulpian and Paul seem to have been some- 
what envious of his reputation, and to have annotated many 
of his opinions with considerable freedom. But posterity 
judged between them; and first Constantine in 321, and 
afterwards Theodosius and Yalentinian in 426, refused to 
allow the *' notes " to be cited in the tribunals in derogation 
of Papinian. Justinian is even more lavish in his encomiums 
on his genius than any of his predecessors on the throne; 
splendidissim/us, acutissimvs, disertissimvs, mblimissimus^ cro^- 
raro^;, merito ante alios excellens, being amongst the epithets 
in which he indulges. Modem criticism, so fond of applying 
new standards to a man's measurements, endorses the verdict 
of antiquity in so far as it places him far above his fellows 
in respect of the liveliness of his conceptions of right and 
wrong. He has no equal in the precision with which he 
states a case, eliminating all irrelevancies of fact, yet finding 
relevancies of humanity that would have escaped the vision 
of most; and without parade, and as it were by instinct, 
applying the rule of the law as if it lay on the surface and 

« Cod. iii 82, 1. 

' [Aliud est parricidium aeeusare innocenUm oedmm. Another acooant is 
that Papinian answered — parricide was not so easy to defend as to commit See 
Dio Cass. IxxviL 4 ; Spart Carac, 4.] 
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was patent to the world. No man was ever more worthy of 
the privilege of responding ex av£toritate priruyipis, and no man 
ever displayed a higher sense at once of the power it conferred 
and the responsibility it imposed. 

Domitius Ulpianus and Julius Paulus made their first 
appearance in public life as assessors in the avdUorium of 
Papinian and members of the council of Septimius Severus ; 
and in the reign of Caracalla were the heads of two ministerial 
ofl&ces — the records and the requests. Ulpian was of Tyrian 
origin; which may account for the intimate relations that 
arose between him and Alexander Severus, whose mother, 
Julia Mammaea, was from Phoenician Syria. Heliogabalus 
had deprived him of his dignities and expelled him &om 
Bome; but on the accession of Alexander, then only about 
sixteen years of age, he was at once reinstated, became the 
emperor's guardian, was appointed praetorian prefect, and 
virtually acted as regent.^ His curtailment of the privileges 
conferred on the praetorian guard by Heliogabalus provoked 
their enmity; again and again he narrowly escaped their 
vengeance; till at last in the year 228, in the course of a 
riot between the soldiery and the populace, the former one 
night found their way into the palace whither Ulpian had fled 
for shelter, and slew him almost in the arms of the emperor. 
It is not surprising to find that the cares of government 
interfered with his literary work; for, great as it was, it 
seems almost entirely to have been executed before the 
accession of Alexander. There was a commentary on the 
fas civile {'*ad Saiimim'*) in over fifty books; one on the 
Edict in more than eighty books; collections of Opinions, 
Eesponses, and Disputations ; books of Bules and Institutions ; 
treatises on the functions of the different magistrates, one of 
them (de officio proconsviis libri X) being a comprehensive 
exposition of the criminal law ; besides monographs on various 
statutes, on testamentary trusts, and so forth. The character- 
istic of the greater treatises is doctrinal exposition of a high 
order, flavoured with judicious criticism, and marked by great 
lucidity of arrangement, style, and language ; throughout they 

* [Alexander in a rescript refers to Ulpian as **prarftchMn praetorio et 
parenteni mewn," Cod, iv. 66, 1. 4.] 

20 
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bear evidence of the extent of his indebtedness to his pre- 
decessors. The quasi-philosophical observations in which he 
indulges in his Institutions are superficial ; but otherwise his 
compendia are models of conciseness, while free from inel^ance. 
His works altogether have supplied to Justinian's Digest about 
a third of its contents, and his commentary on the Edict of 
itself nearly a fifth. 

Paul, who seems to have been in youth a pupil and in 
riper years an admirer of Scaevola's, had a literary career 
very much like that of Ulpian; it was extremely prolific 
until, as the latter's successor, he became Alexander's prae- 
torian prefect, but happily was not altogether interrupted 
by the cares of government The range of both jmiata was 
much the same; Paul, however, contenting himself with a 
shorter commentary on Sabinus than Ulpian, though going 
far beyond the latter in the number of his monographs, 
some of which were devoted to the exposition of points of 
procedura He had wider interests than Ulpian, was quite 
as acute, and perhaps more subtle. Modestine, who was 
a pupil of Ulpian's, speaks of the two as Kopv^iov r&v 
voiuK&v ; and some of the later emperors, oblivious of Labeo 
and Julian, bestow on Paul epithets that seem to give him 
rank only second to Papinian. But he failed in two qualities 
in which Ulpian excelled, — precision of statement and clear- 
ness of diction;^ and it is not surprising, therefore, to find 
that his writings contributed to the Digest only about a fifth 
of its bulk as against Ulpian's third. 



Section 64. — Modestine and the Post-Severan Jurists 

Herennius Modestinus, a native of or closely connected 
with one of the Greek -speaking provinces, and a pupil of 
Ulpian's, merits special attention for no other reason than 
that he is put by the Valentinian Law of Citations (§78) 
on the same distinguished platform as Gains, Papinian, Ulpian, 
and PauL There are numerous extracts from his writings, 

° [Hence the complaint of the glossators, ''maledictas Paulas ita ohsoare 
loquitur at riz intelligi potest"] 
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some of them in Greek, preserved in the Digest; but they 
leave the impression of their author's incapacity to take broad 
views and inclination towards hair-splitting. His career 
began in the reign of Caracalla, and continued through that 
of Alexander and into the turmoils that followed the extinction 
of the Severan dynasty. He is mentioned with esteem in a 
rescript of Grordian's of the year 239; and in an inscription 
of the year 244 (the year of the accession of Philip the 
Arabian), preserved in the Capitoline Museum, his name occurs 
as one of the arbiters in a question raised by a guild of fullers.^ 
There are only four jurists of later date quoted in the Digest, 
and two of them (Hermogenian and Arcadius Charisius) are 
supposed to have flourished as late as the middle of the fourth 
century. With Modestine jural literature in the proper sense 
seems to have come to an end, and general opinion goes the 
length of affirming a complete eclipse of jural talent This, 
however, is going too far. There are in Justinian's Code and 
elsewhere about 300 rescripts of Gordian's six years' reign; 
the constitutions of the reign of Diocletian, half a century 
later, if the list of them in Haenel's Index ^ be correct, number 
about 1200 or 1300, more than nine-tenths of them rescripts ; 
and even in some of the intermediate reigns, eg. those of Philip 
the Arabian and Yalerianus and Gallienus, the number is not 
inconsiderable. Many of those rescripts are of great merit, 
and not inferior to the ordinary run of the Besponses of an 
earlier period. This could not have been the case had juris- 
prudence passed on the death of Alexander Severus into such 
utter darkness as is commonly supposed. That there was a 
serious change for the worse is unquestionable; otherwise 
there would hardly have been such a cessation of literary 
activity, contemporaneously with the discontinuance of the 
practice of responding. The latter is to be accounted for by 
the growth of absolutism. It was no longer patented counsel 
that responded under imperial authority ; the emperor himself 
was now more than ever resorted to as the fountainhead of 
authoritative interpretation ; and the imperial consistory 

^ Printed in Bruns, p. 259. 

' The Index Legum appended to Haenel's Corpus leg, ab imp, rom, anU 
Jtutinianum latarum, Leipeic, 1857. 
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drew within it, to aid him in his labours, all that remained 
of the skilled representatives of jurisprudence.' 

Section 65. — Eemains of the Jxtbisprudence of 

THE Period 

The principal repository of what remains of the juris- 
prudence of the first three centuries of the empire is the 
Digest of Justinian (§ 84), the imperial rescripts being largely 
embodied in various collections of the later empire, as well as 
in Justinian's Code. A considerable number of passages from 
the writings of Gains, Papinian, Ulpian, and Paul are to be 
found also in the Collatio, the Vatican Fragments, and the 
Cormdiatio (§81). In addition to them we have from other 
quarters three texts of great importance, — the Institutes of 
Gains, part of a work of Ulpian's, and Paul's Sentences, 
together with some lesser ones and a few isolated fiagments.^ 

An abridgment of the Institutes of Gains in two books is 
contained in the Lex Bomana Visigothorum (§ 82).^ It was 
well known to be an abridgment because of the existence of 
passages from the original text in the Collatio and in Justinian's 
Digest. It was also well known that the original had not only 
been compiled and employed by its author for educational 
purposes (although opinions differed very widely as to its 
date), but that it had been in use as the elementary text-book 
in law from the time of the establishment of the Constantinople 
school in 425 down to that of Justinian's reforms of 533. 
Great, therefore, was the regret that had often been expressed 
that so valuable a monument had been lost ; and great con- 
sequently the rejoicing over the happy chance that unearthed 
a copy of it in the chapter library at Verona. Scipio Maffei, 
in the middle of last century, in describing some of its manu- 
script treasures, referred to and printed a stray leaf that 
dealt with the subject of interdicts; but it was not much 

' See on this subject Hofmann, ''Der VerJfall der rom. Rechtswissenschaft/' 
in his Krit, Studien im rSm, Heehte (Vienna, 1885), p. 8 sq, 

^ See a connected account of the remains of the jurisprudence of the classical 
period in Karlowa, Sdm. EO. vol. L § 92. 

^ First edited apart from the Lex BoTnana in 1525 ; the last edition is that 
of Booking (Bonn, 1831), in the Corp, jur. Bom. AiUejvjiiniani^ 
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noticed by lawyers, and was for the first time discovered (by 
Haubold) to be a passage from the long-lost Gains in the year 
1816. Almost at the same time, by a cnrious coincidence, 
Niebnhr, passing through Verona, and devoting a day or two 
to the library, came upon a palimpsest of the Epistles of St 
Jerome, underneath which he detected what he conjectured to 
be a treatise of Ulpian's, but which Savigny, to whom Niebuhr 
communicated his discovery, along with the leaf de interdictis 
and a leaf from the palimpsest, at once pronounced to be the 
work of Gains.* Further investigation revealed it to be the 
very copy of his Institutes from which the stray leaf referred 
to had been extracted, — a large quarto of 127 leaves, written 
apparently in the fifth century. Commissioners were at once 
deputed by the Berlin Academy to make a transcript, and in 
1820 the work was printed under the editorship of G<)schen. 
It was very incomplete; for some thirty pages of the MS. 
were entirely or to a great extent illegible, owing partially to 
the action of the chemicals on the parchment where the 
monks had destroyed the surface with pumice-stone. A 
revision of it was made two years later by Blume; un- 
fortunately his reckless use of more powerful agents than 
G<)schen had ventured to employ obscured far more than it 
revealed. Edition after edition of the text followed in 
tolerably rapid succession ; each new editor offering his own 
contribution of conjectural readings towards amendment of 
errors and filling up of gaps. The wildness of some of their 
suggestions convinced the more reflecting of the necessity of 
bringing the critics back to the MS. itself. Booking set to 
work to prepare a fetcsimile ; but it was only of the transcripts 
made years before by G<)schen and Blume.* This was in- 
sufiQcient ; so the Berlin Academy again took the matter in 
hand, and commissioned Studemund to proceed to Verona and 
prepare a fresh transcript of the MS. itselfl He spent there 
several months of 1866, 1867, and 1868; and when his 
transcript was completed a fount of type was cast for him at 

^ Savigny 's account of the discoyery, embodying Niebuhr's letter to him, is 
in the Z.f. geach, RW, vol. iii. (1817). p. 129 aq, 

* Oai Inst, Cod. Veron, Apographum ad Ooeacheni Hollwegi Bluhmii schedas 
composUum . . . puUicavit Ed. Booking, Leipsic, 1866. 
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the expense of the Academy, representing as closely as possible 
the letters and other marks in the original, wherewith he was 
enabled in 1874 to produce his Apographum? It is of the 
same size as the original, and represents line by line and 
letter by letter all that Studemund was able to decipher; 
doubtful words and letters being in fainter type, what (Toschen 
had read (before Blume's chemicals had made passages un- 
decipherable) being also in faint type but enclosed in square 
brackets, and those that no one had ever been able to make 
out being left blank. This magnificent and conscientious 
reproduction will probably remain the basis of every reliable 
edition of Gains for many years to come.^ But it has already 
received its first supplement, — the result of a fresh inspection 
and chemical treatment of the MS. by Studemund and Kriiger 
in the years 1878 and 1883, which has enabled them (1) to 
add considerably to the deciphered matter, and (2) to negative 
with certainty the accuracy of some of the restitutions of un- 
deciphered passages previously proposed.^ 

In 1549 there were first published in Paris by Bishop 
Jean Dutillet, &om a manuscript in his possession, what bore 
to be a portion of a work of Ulpian's. The MS. soon after- 
wards disappeared ; but its identity with one presently in the 
Vatican library is now generaUy admitted.' It opens with 
the words "Incipiunt tituli ex corpore UlpianL" Modem 
criticism has satisfactorily established that the titles which 

* Oaii IngtUutionvm Cod. Feron, Apographum . . . edid, Goilelmus Stude> 
mimd, Leipsic, 1874. 

^ There have been published since 1874, and based upon it, editions bj 
Polenaar (Leyden, 1876), Kriiger and Studemund jointly (Berlin, 1877 [8rd ed. 
1891]), Buschke (his 4th, Leipsic, 1879 [5th ed. 1886]), Muirhead (Edinburgh, 
1880), Gneist (Leipsic, 1880), Dubois (Paris, 1881), Abdy and Walker (their Sid, 
Cambridge, 1885, which, however, contains no mention of the new readings 
published by Studemund in 1884). Dubois reproduced the Apographum more 
literally than the others. He offered no conjectural restitutions of his own, but 
appended in footnotes and frequently criticised those suggested by previous 
editors. [Translation and commentary by E. Poste, Srd ed. Oxford, 1890.] 

^ SupplemsTUa ad Codids Veron, Apographum Studemundianum eonposuit 
Guil. Studemund. They are- printed in facsimile in the introduction to, and 
embodied in the text of, ErUger and Studemund's second students' edition of 
Gains (Leipsic, 1884). This edition forms the first volume of Kriiger, Mommsen, 
and Studemund's Colleetio librorum Juris Ant^'ustiniani in usum seJiolarum. 

' Savigny, '^Ueber d. Vatikanische MS. des Ulpian," in his Verm. Schrifl. 
vol. ill. p. 28 sq. 
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foUow axe from an abridgment of Ulpian's Liher airy. Begu- 
larum, executed soon after the year 320, bj simple excision 
of matter no longer applicable to the then state of the law, 
but without further corruption of the text.^ It is a sort of 
vade-mecmn for practitioners, rather than an institutional 
book ; every line almost embodying a doctrine, in language of 
unparalleled perspicuity. It follows pretty much the order of 
Gaius ; incorporating, however, various matters which he had 
purposely omitted, such as the law about dowries, the pro- 
visions of the Julian and Papia-Poppaean law, and so forth. 
Unfortunately a large part of it is lost, for the manuscript 
ends abruptly with the law of succession; so that we are 
deprived of the rules about obligations and actions, of which 
a few sentences are preserved elsewhera All the modem 
editions are based upon a £Etcsimile of the Vatican MS. made 
in 1855.^^ 

The collection which passes by the name of Paul's Sentences 
{Jvlii Pavli libri V Sentmtia/rwm ad JUium) is in this sense 
a compilation, — that, while the whole of it is from the treatise 
so designated, yet its parts are collected from a variety of 
intermediate sources. The original, which was also a vade^ 
mecum for practice, more dettdled and more complete than 
Ulpian's, and arranged in the order of Julian's Edict, was 
held in the very highest estimation in the third and fourth 
centuries ; and alike by an enactment of Constantino's of the 
year 327 and by the Valentinian Law of Citations of 426 
was declared as authoritative as any imperial constitution.^^ 

* Mommsen, "De Ulpiani Regularum libro siogulari," in Bocking's 4th 
edition (Bonn, 1855) ; Eriiger in the preface to his edition of Ulpian (as in 
note 10), p. 1 9q, 

^^ Ulpiani liber sing. EegvXofrum Cod, Vai» exempl, cur. Ed. Bocking, Leipsic, 
1855. Of the subsequent editions may be mentioned Vahlen's (Bonn, 1856), 
Eriiger's (in vol. ii. of the Collection etc. mentioned in note 7, Leipsic, 1878), 
Buschke's (in the 4th ed. of his Jurisprudentia ArU^ustimana^ Leipsic, 1879, 
p. 547 iq. [5th ed. 1886, p. 568 8qJ]\ Muirhead's (appended to his Gaius, Edin- 
burgh, 1880), Gneist's (in the 2nd ed. of his Syntagma Instituticnum, Leipsic, 
1880), and Abdy and Walker's (appended to their OaiuSf 8rd ed. Cambridge, 1885). 

^^ Says the ConauUalio (infra, §81), vii. 3 — '' . . . secundum sententiam 
Pauli juridici, ctgus seutentias sacratissimorum principum scita semper valituras, 
ac divalis constitutio, declarant" [See note by Huschke, op, cit, 5th ed. p. 852.] 
It was probably in consequence of the authority thus accorded to them that in 
one or two MSS. they are called Pauli Reeeptae SenterUiae. 
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The pre-eminence thus conferred upon the Sentenced explains 
how it was they found a place in the Lex Bomana Vidgothorumn 
(§ 82), but greatly abridged by the omission of all that the 
compilers judged to be no longer of practical value. Some of 
the later MSS. of the Visigothic collection contain passages 
which are not in the earlier ones ; but the chief sources of 
the augment of the text are Justinian's Digest and the 
Collatio, the Vatican Fragments and one or two other collec- 
tions also aiding to some extent The result is a reconstruc- 
tion of the five books, each divided into rubricated titles, 
altogether of about three times the bulk of the remains of 
IJlpiaii's Rules. This is so at least in Kriiger's edition, where 
the additions from the Digest, eta are printed as part of the 
text ; some editors, however, as, for example, Buschke, content 
themselves with a simple reference to these in what they 
consider their appropriate places, and print in extenso no 
more than is found in the, manuscripts of the Visigothic 
collection.^* 

Of less importance than the three treatises described 
above, though still of considerable value to the jurist, are 
the four following: — (1) Some remains of the Notae juris of 
Valerius Probus, who was of the time of Nero, Vespasian, and 
Domitian, — explanations of the meanings of single letters 
occurring in laws and plebiscits, in the practice of the jus 
civile, in the legis actiones, and in the perpetual Edict 
A.TM,D.O., for example, is interpreted — "aio te mihi dare 
oportere;" B.E,E.P.P.V,QJ, — "bona ex edicto poesideri pro- 
scribi venireque jubebo," and so on to the number of over 
150 wytde. The most authoritative edition is that of Momm- 
sen, in Keil's collection of the Grammatici Zatini}^ (2) 
Volusii Maedani assis distribiUio, a tractate on money, weights, 
measures, and the usual modes of dividing an inheritance, 
written in the time of Antoninus Pius or of Marcus Aurelius. 
Here also the authoritative edition is by Mommsen, in the 

^ The editlonB are numerous ; but it is enough to refer to the two mentioned 
in the text. Kriiger's (of 1878) is in voL ii. of the CoUeetio Ubrorum, eta cited 
in note 7 ; and Huschke's in the Jwrisprudentia AnUfustinianOf cited in note 10 
[5th ed. p. 457 sq,], 

^ Also printed in the Colleciio, etc. vol. ii p. 141 sq, and Huschke, l,c p. 
129 sq, [p. 135 sq, of 5th ed.]. 
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Transactions of the Saxon Academy.^* (3) What is known 
as the Fragraentum Dositheanvmi de manvmissionibtLSy — a pas- 
sage from a school-book, dating from the year 207> which the 
master (Dositheus) was in the habit of setting to his pupils for 
translation. Its original is attributed by some to Pomponius, 
by others to Cervidius Scaevola, by others again to Gains, 
Ulpian, or Paul.^*^ (4) The so-called Fragmentum de jwre fisd. 
This was found by Niebuhr in the chapter library at Verona 
at the same time that he discovered the MS. of Gains. There 
is difference of opinion as to its date and authorship ; most 
critics attribute it to Paul ; but Huschke thinks it Ulpian's, 
while some jurists regard it as not earlier than the time of 
DiocletiELn. It was first edited by G<)schen in 1820, along 
with Gains. Kriiger made a new transcript of the MS. in 
1868; his facsimile forms the basis of all the later editions.^^ 
In addition to the above there exist a line or two from 
Pomponius about the indivisibility of servitudes, first pub- 
lished in 1536, from a MS. that had belonged to one of the 
Scaligers;^^ a sentence from the first book of Papinian's 
Responsa on the subject of agreements between husband and 
wife, which forms the conclusion of the Lex JRomana Vm- 
gothorum;^^ a couple of parchment sheets much decayed, 
brought from Upper Egypt in the year 1878, and now in 
the Berlin Museum, which contain extracts from the fifth 
book of Papinian's Responsa, with some notes by Ulpian and 
Paul;^* other four tattered parchments from the ninth book 
of Papinian's Responsa, obtained from I^ypt about the same 

^^ Printed in Hnschke, Lc p. 409 9q, [p. 411 iq. of 5th ed.]. 

^^ Printed in vol. ii. of the CoUectio, etc. p. 149 aq. and in HuBchke, I.e. p. 
422 sq. [p. 424 sq. of 6th ed.]. On the different opinions about it see Karlowa, 
Hihn. JtG. I p. 764 sq, 

^" FragmcrUum de Jure fiaci edidit Pavlus Krueger, Leipsic, 1868. See 
CoUediOf etc. vol. ii. p. 162 aq, ; Huschke, Lc. p. 616 sq. [p. 688 sq. of 5th ed.]. 

'^ Colleetio, etc. vol. ii. p. 148 ; Huschke, Lc p. 146 ^. 

1^ CoUeetio, eta voL ii p. 157 ; Huschke, Lc p. 488 [p. 485 of 5th ed. Gf. 
CoUeclio, etc. rol. ill p. 296.] 

>' First communicated to the Berlin Academy by Krttger in 1879 and 1880 ; 
and since then, along with the parchment referred to in note 24, the subject of 
several papers, for the principal of which see references in Karlowa, Sdm, RO, 
i pp. 765, 766, notes. It is remarkable that in the parchments the red letters 
of Uie rubrics are perfectly preserved, while the black letters of the text are to a 
great extent eaten out [Huschke, Lc. 5th ed. p. 486 ; Colleetio, etc iii. p. 285 aq,] 
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time, and now in the museum of the Louvre ; ^ some passages 
from Ulpian's Institutions, discovered by Endlicher in 1835 
in the imperial library at Vienna, on a parchment which 
formed the cover of a papyrus manuscript De TrinitcUe ; ^ a 
passage from the second book of Paul's Institutions in 
Boethius on Cicero's Topics;^ a couple of sentences of 
Modestine's, the one (from the first book of his Bules) pub- 
lished in 1573 by Pierre Pithou from a MS. of his father's, 
and the other tcJcen from Isidore's Differmtiae;^ finally, a 
fragment of uncertain authorship dealing, inter alia, with the 
condition of dediticians, now in the Berlin Museum, having 
been obtained from Egypt along with the Papinianian parch- 
ments above mentioned.^ 

^ First pnbliahed by Dareste in 1883 in the Nouv, JUv, Hiat, p. 361 ag. and 
since commented by Alibrandi, Hoschke, Kriiger, Esmein, etc. ; see Karlowa, 
Ae. p. 768, and N<mv. Rev. Hid. vol. x. (1886), p. 219. [CcUedio, etc voL iiL 
p. 291 9q, ; Esmein, MHanges, p. 339 tq. ; Zocoo-Rosa, Una nuova leUura, etc. 
1887.] 

^ Colleetio, et». vol. ii p. 157 aq, ; Hoschke, l.c p. 601 sq, [p. 617 sg. of 
5th ed.] See also note of critical papers on them in Karlowa, /.c p. 772. 

^ OoUectio, etc vol. ii. p. 160 ; Buschke, /.e. p. 546 [p. 562 of 5th ed.] 

^ CoUectio, etc. vol. ii. p. 161 ; Buschke, Lc p. 626 [p. 644 of 5th ed. The 
first extract is from book ix. of Modestine's Rules.] 

M Communicated to the Berlin Academy by Mommsen in 1879. See tupra, 
note 19, and ivfra^ § 66, note 2. [See OolUeiio, etc. vol. iii p. 298, where it is 
cited as Incerti auetoris de judidis fragmerUa Berolinensia, Since 1886 a few 
additional manuscript fragments of this period have been discovered. A frag- 
ment on parchment, which was found in Egypt and is now in the collection of 
the Archduke Bayner at Vienna, deals with the Formula Fahiana by which 
alienations by liherU in fraud of patrons were rescinded. It was first published 
by Pfaff and Hofmann in 1888 with an elaborate commentary and photographic 
reproduction of the MS. It is also printed in CoUeetiOf etc. vol. iii. pp. 299- 
301. Its authorship is unknown, but it has been supposed to be from a treatise 
either of Pomponius or Paul. In 1896 a piece of tattered parchment was found 
in Egypt containing extracts from Paulus, lib. 22 ad Edietum, which corresponds 
almost exactly with excerpts in the title of the Digest, Pro Socio {Dig. xvii. 
2 fr. 65 and 67) except that the fonner contains apparently references to the 
opinion of Labeo which have been omitted by the Digest compilers. A notice of 
this fragment by Kriiger is contained in Z. d. Sav. Stift. {R.A.) voL xviiL p. 
224. For information about the MS. fragments, consult also Girard, TexU9 de 
Droit romain, 2nd ed. 1895.] 



CHAPTER III 



SUBSTANTIVE CHANGES 



Section 66. — Citizenship, Junian Latinity, and 

Peregbinity 

One of the achievements of the l^islation of Augustus was 
the recognition of a class of freemen intermediate between 
citizens and per^ins, who got the name of Junian latins.^ 
It came about in this way. Augustus was of opinion, and 
doubtless rightly, that one of the causes that had contributed 
to the social and political corruption of the later republic was 
the degradation of the burgess -class by the admission into 
their ranks of enormous numbers of enfranchised slaves. Prior 
to his legislation every fireedman regularly manumitted became 
a citizen as a matter of course, although not qualified for enrol- 
ment in any but one of the four urban tribes. The Aelia- 
Sentian law of 4 A.D. was passed in order to render the 
attainment of citizenship by manumission a matter of greater 
difficulty. Before its enactment there were three regular 
modes of enfranchisement {legitiraae Tnanv/mdssiones) known to 
the law, viz. (1) entry of the slave's name in the census-list as 
a freeman, (2) formal act in presence of the praetor {marL 
vindictd), and (3) testamentary grant of freedom; but there 
were also various irregular modes, such as a written declara- 
tion addressed to the slave by his owner, an invitation from 
the latter to the slave to take a place at table, informal grant in 

^ Fragm. Danth, {gupra, p. 818), % 6-8 ; Vangerow, Ueber die LaHni Juni- 
anif Marburg, 1888; CantareUi, *'l Latlni Joniani/' in the Archiv. Oiurid. 
vol. zzix. (1882), p. 8 ag., voL zxx. (1888), p. 41 aq.; and the works cited iupra, 
i 57, note 7. 
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presence of friends, etc. Only the legitimae mamtmissumes could 
make the fireedman a citizen, and that only if the manomitter was 
his quiritarian owner; irregular manumissions, and even a r^ular 
one proceeding from a mere bonitarian owner (p. 2 54), were dejure 
ineffectual, although de facto enforced by praetorian intervention. 
The leading provisions of the amending enactment were 
these : — (1) that all manumissions in fraud of creditors should 
be null, with this qualification, — that an insolvent might 
institute one of his slaves as his testamentary heir, for the 
purpose of avoiding the disgrace of post-mortem bankruptcy ; 
(2) that manumission by an owner under the age of twenty 
should not have any effect unless it was accomplished vindietd, 
and for reasons that had been held sufficient by a court of 
inquiry established for the purpose ; ^ (3) that manumission of 
slaves under thirty years of age, in order to make them citizens, 
required to be under the same two conditions ; (4) that slaves 
who had suffered criminal punishment or been otherwise 
disgraced should not under any circumstances become citizens 
on manumission, but should rank only as dediticians, incapable 
of ever in any way attaining citizenship, and subject to other 
serious disabilities both in public and private life.^ In aid, 
however, of a freedman under thirty, whose want of citizen- 
ship was due to nothing but the neglect of official approval of 
his manumission or its performance otherwise than vindiOd, it 
was provided that if he married a woman who was either a 
citizen, or a colonial latin, or of his own class, declaring at 
the time, in presence of a certain number of witnesses, that he 
was doing so in terms of and in order to have the benefit of 
the statute, then, on a child of the marriage attaining the age 
of twelve months, he was entitled to go to the praetor or a 
provincial governor, and, on proof of the facts, obtain from 
him a declaration of citizenship, which applied to wife and 
child as well, if the former was not a citizen cJready.^ 

^ See Dositheus, FragtneTUufn^ § 18. 

' See Zubli, De L, Aelia Senlia, Leyden, 1861 ; Brinz, Die Freiffelassenen d, 
L. Adia Sentia u. das Berliner Fragment von d, Dediticiem, Freiburg, 1884. 
(The fragment aUuded to is that mentioned in the end of last section.) 

* This was technically causae probatio ex lege Aelia Sentia (Gai. i. 29) ; and 
to acquire citizenship in this way was ex I. Aelia Sentia ad civitatem pervenire 
(Gai. iii. 78). 
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But a question not unnaturally presented itself as to what 
was the real condition of the manumittee before he had thus 
acquired citizenship. Was he slave or free? It is usually 
said that he was de Jure the former, but de facto the latter ; ^ 
(although de Jure slavery is hardly consistent with the recog- 
nition of the possibility of marriage between him and a woman 
who might even be a citizen). The Junia-Norban law of 
19 A.D. was passed to settle the question.^ It did so by 
declaring that the condition of those freedmen under thirty 
whose manumission had not been both sanctioned by the 
council and accomplished vindidd was to be similar to that 
of the colonial latins (§ 51); and, partly by the Junian law 
itself and partly by subsequent legislation, the same status 
seems to have been conferred on all freedmen, except those 
falling under the class of dediticians, who failed to become 
citizens because of the irregularity of their enfranchisement. 
Hence arose that Junian latinity which figures so largely in 
the pages of Gaius and Ulpian. It had this advantage, — ^that 
it was convertible into citizenship in a variety of ways, e.^., the 
exercise for a certain length of time of some trade, craft, or 
calling from which the community derived benefit, renewal of 
the enfranchisement in such a way as to overcome its defects, 
imperial grant, and so forth.^ While a man remained a latin 
he had camnun-cium, and therefore might be a party to a 
mancipation and hold property on a quiritarian title.® But 
he could not make a testament ; ® and, though he might law- 
fully be instituted heir or appointed a legatee under one,^^ yet 
the statute did not allow him to take the inheritance to which 
he had been instituted or the l^acy bequeathed to him unless 
he converted his latinity into citizenship within a certain 

<^ '* Ex jure Quiritium aervi, sed auzdlio praetoziB in libertatis forma servati " 
(Gai. iu. 56). 

* TheTe is controyersy as to the date of the Junian kw and its relation to 
the Aelia-Sentian one. See § 57, note 7. [Justinian, Inst. L 5, § S, seems to be 
the only authority for ascribing the creation of Junian latinity to the lex Junia 
Norharia ; other texts speak simply of a lex Junia, Girard, p. 120, is to be 
classed with those writers who think that this lex Junia must have been earlier 
than the lex Aelia Seniia,} 

7 Gai. L §§ 32-84 ; Ulp. iii. §§ 1-6. 

8 Ulp. xix. 4. » GaL i. 23 ; Ulp. xx. 14. 
w Ulp. xxii. 8. 
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limited period.^^ Having no potestas over his children, they 
could not succeed him on his death either as mi heredea of 
the fu8 civile or liberi of the praetor's edict But for the 
Junian law, conferring de jure freedom on the manumittee, 
there would have been no difficulty in determining what was 
to be done mth his estate after his decease. Before its 
enactment he was still de jure a slave, and all that belonged 
to him in law no more than peeuiium, the property of his 
manumitter, to whom it reverted on the freedman's death. 
The Junian law expressly reserved the manumitter's right to 
it as a quasi peculium ; he took his latin's estate on his death, 
not, however, as his heir, but as his owner, whose right in it 
had only been suspended during the freedman's lifetime.^^ 
This is the explanation of the memorable dictum of Justinian 
(who abolished Junian latinity), that, though a latin went 
through life as a freeman, yet with his last breath he gave up 
both life and liberty.^* 

It must have been between the year 212 and 217 that 
Garacalla published his constitution conferring citizenship 
on all the free inhabitants of the empire.^^ Far-reaching 
as were its consequences, the primary purpose was purely 
fiscal Augustus had imposed a tax of five per cent on in- 
heritances and bequests, except where the whole succession 
was worth less than 100,000 sesterces, or the heir or legatee 
was a near kiuHman of the deceased.^^ It was continued by 
his successors, and was very profitable, thanks to the propensity 
of the well-to-do classes for single blessedness, followed by 
testamenteuy distribution of their fortunes amongst their 

" Gai. ii §§ 110, 276 ; Ulp. xviL 1, xxiL 8, xxv. 7. Bnt he might, as a 
latin, take an inheritance or a legacy under a soldier's testament, or a testa- 
mentary trust gift even from a civilian. 

" Gai. iii. 66. 

^ Just. InsL iii. 7, § 4. So fully recognised was the old 0¥mer*s reversionary 
right, and so completely a vested interest, that he might transfer it inter vivos 
or bequeath it to a legatee (GaL ii. 196). This is what is meant by legatum latini 
in the passage referred to. 

" Die Cass. Ixxvii. 9 ; Ulp. in Dig. i. 6, fr. 17. Justinian {Nov, 78, cap. 6) 
attributes it erroneously to Antoninus Pius. 

^^ The l€X Julia de vieesima hereditcUum of 6 A.D. See a paper on it by 
Bachofen, in his AttsgeiodhUe Lehren dee r&m. OivUreehte (Bonn, 1848), p. 322 
sq. [The statute did not apply to successions ab inteetalo. See Puchta, CurstiSj 
§ 313 ; Paul, SenJL. iv. 6 ; Girard, p. 818.] 
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friends. But it affected only the successions of Boman 
citizens ; ^^ so that the great mass of the provincial population 
escaped it. Caracalla, being needy, not only increased it 
temporarily to ten per cent, but widened the area of its 
operation by elevating all his free subjects to the rank of 
citizens. The words of Ulpian are very inclusive, — ** In urbe 
Bomano qui sunt . . . cives Bomani effecti sunt ; " but there 
is considerable diversity of opinion as to their meaning, caused 
by the fact that peregrins are still mentioned by some of 
Caracalla's successors. The reasonable interpretation is that 
the enactment conferred citizenship on the Junian latins and 
on all the emperor's peregrin subjects except Aelia-Sentian 
dediticians ; and the boon, as a matter of course, enured to 
their descendants. But it did not exclude the possibility of 
peregrins in the future, when persons who were not citizens 
became subject to Bome, as happened to some extent in the 
course of the third century. And although all the Junian 
latins living at the date of the enactment in virtue of it 
became citizens, the class must at once have begun to form 
again in consequence of manumissions that were not in all 
points in accordance with the requirements of the Aelia- 
Sentian law. limit Caxacalla's constitution, however, as we 
may, there can be no question of its immense importance. 
By conferring citizenship on the provincial peregrins it 
subjected them in all their relations to the law of Bome, 
and qualified them for taking part in many transactions, 
both inter vivos and mortis cavsa, which previously had been 
incompetent for them. It did away with the necessity for 
the fus geTvtium as a separate positive system. Its principles 
and its doctrines, it is true, survived, and were expanded and 
elaborated as freely and successfully as ever ; but they were 
so dealt with as part and parcel of the civil law of Bome, 
which had ceased to be Italian and become imperial 

Section 67. — Concession of Peculiar Privileges to 

Soldiers 

While the period with which we are dealing saw the 

w Plin. Paneqyr. §§ 87-89. 
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substantial disappearance of the distinction between citizen 
and peregrin, it witnessed the rise of another, — that between 
soldiers and civilians (mUites, pagani)} The peculiar position 
of a soldier, spending the best jears of his life in camp, far 
away from home and kindred, with little or nothing in common 
with the private citizen who was occupied with the cares of 
his family, his possessions, and his merchandise, on the one 
hand subjected him to various disqualifications, and on the 
other entitled him to important indulgences. He could not, 
for example, acquire lands in the province in which he was 
serving ; he could not fill any municipal office ; neither could 
he become a surety for another, nor act for him as his 
attorney in a litigation. His service exempted him from 
undertaking a tutory ; he was relieved &om the consequences 
of mistake in law, while a private citizen, with opportunities 
of obtaining advice, was relieved only against mistake of fact ; 
if unsuccessful in a litigation, his adversary was not allowed 
to deprive him of his last penny ; and on his discharge, 
and as a reward for his service, he often had a grant of 
convhium with any wife he chose to marry, even a latin or 
a peregrin. 

But the most remarkable effluxes of the jus militare were 
the military testament and the castrense peculium. The first 
set at naught all the rules of the jus civile and the praetors' 
Edict alike as to the form and the substance of a testament 
Julius Caesar is said to have been the first to confer on soldiers 
the right to test without observing the requirements of the 
common law. His example was followed by Titus, Domitian, 
and Nerva, and from the time of Trajan the military testament 
became a recognised institution. " I will give effect," he says, 
'' to the last wills of my faithful companions in arms, no 
matter how they have tested. Let them, therefore, make 
their testaments how they like, let them make them how they 
can ; the bare will (nvda voluntas) of a testator shall suffice 
to regulate the distribution of his goods." ^ It might be in 

^ Enntze {Oumu, p. 648 $q.) devotes two or three chapters to the jus 
mUUare, 

^ Ulp. in Dig, xxiz. 1, fr. 1, pr. [The words are cited from a mandatum of 
Trigan.] 
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writing, by word of mouth, by the unspoken signs perhaps of 
a dying man ; all that was required was the will so manifested 
as not to be mistaken.' And as a man could thus make his 
testament free from all fetters of form, so might he also 
rescind it, add* to it, alter it, and renew it. More extra- 
ordinary still, — it was sustained even though its provisions 
ran counter to the most cherished rules of the common law. 
Contrary to the maxim that no man could die partly testate 
and partly intestate, a soldier might dispose of part of his 
estate by testament and leave the rest to descend to his heirs 
ab intestato} Contrary to this other maxim — semel fieres 
semper herea, he might give his estate to A for life, or for a 
term of years, or imtil the occurrence of some event, with 
remainder to B.* Contrary to the general rule, a latin or 
peregrin, or an unmarried or married but childless person, 
might take an inheritance or a bequest &om him as freely as 
a citizeh with children.® His testament, in so far as it dis- 
posed only of bona castrensia, was not affected by capitis 
deminutio minima,'^ It was not invalidated by praeterition 
of sui heredes? nor could they challenge it because they had 
got less under it than their "legitim" (p. 235);* and it was 
not in the mouth of the instituted heir to claim his Falcidian 
fourth, even though nine-tenths of the succession had been 
bequeathed to legatees.^^ Finally, a later testament did not 
nullify an earlier one, if it appeared to be the intention of the 
soldier-testator that they should be read together.^^ 

All this is remarkable, manifesting a spirit very different 
from that which animated the common law of testaments. 
True, it was a principle with the jurists of the classical period 
that the volwrUaiis ratio was to be given effect to in the inter- 
pretation of testamentary writings ; but that was on the 
condition that the requirements of law as to form and 
substance had been scrupulously observed. But in the 

' Gai. ii. 109 ; Ulp. zxiii. 10 ; Just. Inst, ii. 11, pr. 

* Inst. ii. 14, 6 ; Dig. xxix. 1, 6. » Dig. xxix. 1, 16, § 4. 

• • Gai. ii §§ 110, 111. 

' Dig. xxyiii. 8, 6, § 13 ; Inst. ii. 11, 5. [It was not always nullified eren 
by the greater capitis deminutumeSf Dig, xxyiii. 8, 6, § 6.] 

8 Inst, iL 18, 6. » Dig. v. ii. 27, § 1. 

" Dig, xxix. 1, 17, § 4. " Dig, xxix. 1, 19, pr. 

21 
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military testament poeitive rules were made to yield to the 
voluntas in all respects ; the will was almost absolutely un- 
fettered Soman law in this matter gave place to natural 
law. One would have expected the influence of so great a 
change to have manifested itself by degrees in the ordinary 
law of testaments. Yet it is barely visible. In a few points 
the legislation of Constantine, Theodosius II., and Justinian 
relaxed the strictness of the old rules ; but there was never 
any approach to the recognition of the complete supremacy 
of the voluntas. In the Corpus Jwris the contrast between 
the iedarMfidum paganumi and the tedamerUum militare was 
almost as marked as in the days of Trajan. The latter was 
still a privileged deed, whose use was confined to a soldier 
actually on service, and which had to be replaced by a testa- 
ment executed according to the usual forms of law within 
twelve months after his retirement.^' 

The pecuiium castrense had a wider influence, for it was 
the first of a series of amendments that vastly diminished 
the importance of the patria potestas on its patrimonial side. 
In its origin it was nothing more than a concession by 
Augustus to a JUiTisfamilias on service of the right to dis- 
pose by testament of what he had acquired in the active 
exercise of his profession (quod in castris adquisierai)}^ But 
it soon went much further. Confined at first to JUiifamilias 
on actual service, the privilege was extended b y Hadrian to 
those who had obtained honourable discharge. The same 
emperor allowed them not merely to bequeath their pecuiium 
castrense, but to manumit slaves that formed part of it ; and 
a little step further recognised their right to dispose of it 
gratuitously inter vivos. By and by the range of it was 
extended so as to include not only the soldier's pay and 
prize, but all that had come to him, directly or indirectly, 
in connection with his profession, — ^his outfit, gifts made to 
him during his service, legacies from comrades, and so on. 
All this was in a high degree subversive of the doctrines of 
the conmion law; it may almost be called revolutionary. 
For it involved in the first place the recognition of the right 
of a person alieni j^cris to make a testament as if he were 

" Inst, ii 11, pr. » InsU ii. 12, pr. 
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sfu/i jwns ; and in the second place the recognition of a separate 
estate in a JUiusfamUias which he might deal with inde- 
pendently of his paterfamilias, which could not be touched 
by the latter's creditors, and which he was not bound to 
collate (or bring into hotch-pot) on claiming a share of his 
father's succession. The radical right of the parent, however, 
like that of a manumitter over his Junian freedman, was 
rather suspended than extinguished; for, if the soldier-son 
died intestate, the right of the paterfamilias revived ; he took 
his son's belongings, not as his heir appropriating an inherit- 
ance, but as his paterfamilias reasserting his ownership of a 
pecfulium}^ Thus did the law attempt to reconcile the 
privilege of the soldier while he lived with the prerogative 
of the fomily-head after his deatL^^ 

Skotion 68. — ^Thb Family 

All branches of the law of the family underwent modifica- 
tion during the period, but radical changes beyond those 
already mentioned were comparatively few. The legislative 
e£Ebrts of Augustus to encourage marriage, to which persons 
of position showed a remarkable distaste, have already been 
alluded to (p. 285). The relation of husband and wife still in 
law required no more for its creation than deliberate inter- 
change of nuptial consent ; although for one or two purposes 
the bride's home-coming to her husband's house was regarded 
as the criterion of completed marriage.^ But it was rarely 
accompanied with manvs. So repugnant was such subjection 
to patrician ladies that they declined to submit to confarreate 

^^ This, however, was altered by Juatmian's 118th Novel, under which a 
father taking any part of a deceased son's estate did so in the character of his 
heir ; see infray p. 390, n. 17. 

^ The same principles were afterwards partially extended to the peeuMum 
quasi-ccutrense, — the earnings of a JUius/amUias in the civil or ecclesiastical 
service of the state : see Inst, iL 11, § 6 ; ii. 12 pr. 

^ The references [in the texts] to the necessity in certain cases of duetto vaoorU 
in domum marUi have led some French writers to maintain that marriage was 
regarded by the jurists of the empire as a real rather than a consensual contract. 
But it was only when one of the parties had died or deserted before they had lived 
together, and the ordinary evidence of completed interchange of consent failed, 
that this proof was called in aid as a decisive fact. [Cf. Girard, p. 148, n. 1.] 
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nuptials ; and so great consequently became the difficulty of 
finding persons qualified by confarreate birth to fill the higher 
priesthoods, that early in the empire it had to be decreed that 
confarreation should in future be productive of manvs only 
quoad sacra, and should not make the wife a member of her 
husband's family.^ Marms by a year's uninterrupted cohabi- 
tation was already out of date in the time of Gains; and 
although that by coemption was still in use in his time, it 
probably was quite unknown by the end of the period. 
Husband and wife therefore had their separate estates ; the 
common establishment being maintcdned by the husband, with 
the assistance of the revenue of the wife's dowry (dos), — an 
institution which received much attention at the hands of the 
jurists, and was to some extent r^ulated by statute. Divorce 
was unfortunately very common ; it was lawful even without 
any assignable cause ; when blame attached to either side, he 
or she suffered deprivation to some extent of the nuptial provi- 
sions, but there were no other penal consequences. 

The relaxation of the bond between parent and child in 
the case of a JUivsfamilias who had adopted a military career 
has already been alluded to. But it was not in his case alone 
that it was manifest ; for in all directions there was a tendency 
to place restrictions on the exercise of the patria potestas. 
This was due to a great degree to the hold that the doctrines 
of natural law were gaining within the Eoman system ; partly 
also to the fact that the emperors, having succeeded to the 
censorial regimen morum, allowed it freely to influence their 
edicts and rescripts. Exposure of an infant was still allowed ;' 
but a parent was no longer permitted, even in the character of 
household judge, to put his son to death ; in fact his preroga- 
tive was limited to moderate chastisement, the law requiring, 
in case of a grave offence that merited severe punishment, that 
he should hand his child over to the ordinary tribunals.^ His 
right of sale, in like manner, was restricted to young children, 

^ GaL i 136. [See Tacitus, Ann, iv. 16, who speaks, however, only of mar- 
riages by Flamines. Gf. Schulin, Lehrbuch, p. 218, n. 2. Ulpian, J^Va^. ix., 
speaks of eonfarrecUio as if still existing in his time.] 

' The earliest absolute prohibition of it was by Valentinian and his colleagues 
in 374, God. viii. 61, 2. 

* Alex, Ser. in Cod. iriii. 46, 3. 
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and permitted only when he was in great poverty and unable 
to maintain them;^ while their impignoration by him was 
prohibited under pain of banishment.® 

Except in the solitary case of a son who was a soldier, a 
paierfamUias was still recognised as in law the owner of all 
the earnings and other acquisitions of his children in potestaie; 
but the old rule still remained that for their civil debts he was 
not liable beyond the amount of the fund he had advanced 
them to deal with as de facto their own (pecuiium jn'ofedicimn), 
except when he had derived advantage from their contract, or 
had expressly or by implication authorised them to enter into 
it as his agents.^ To the party with whom he had contracted 
a JUiusfamUias was himself liable as fully as if he had been a 
paterfamilias^ with one exception, namely, when his debt was 
for borrowed money ; in that case, with some very reasonable 
qualifications, it was declared by the notorious Macedonian 
senatusconsult (of the time of Vespasian) that the lender 
should not be entitled to recover payment, even after his 
borrower had become mi juris by his father's deatL* Between 
a father and his emancipated son there was, and always had 
been, perfect freedom of contract; but so was there now 
between a father and his soldier-son in any matter relating to 
the pecuiiwn castrense, even though the son was in potestate. 
What is still more remarkable is that the new sentiment which 
was operating on the jtts civile admitted the possibility of 
natural obligation between paterfamilias and JUiiisfamUias even 
in reference to the pecvlivm profedidvm; which, though 
incapable of direct enforcement by action, was yet to some 
extent recognised and given e£fect to indirectly.^^ 

In the matter of guardianship, while the tutory of pupils 
was carefully tended and the law in regard to it materially 
amended during the period under review (particularly by a 
senatusconsult generally referred to as the Oratio divi Severi, 
prohibiting alienation of the ward's property without judicial 
authority),^^ that of women above the age of pupillarity 

» Paul. Sent. v. 1, § 1. • Ibid, ' GaL iv. §§ 69-74. 

8 Dig. xliv. 7, 39. » Dig, xiv. 6, 1. 

^^ See Savigny, Das Obligationenrechl^ vol. i. (Berlin, 1861), pp. 49, 59. 
^^ It is reprodaced by Ulpian in Dig, xxviL 9, fr. 1, § 2. As Seyerus was in 
Asia at the time (195 A.D.), it must have been communicated to the senate in 
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gradually disappeared. This change, which was in harmony 
with the disappearance of the husband's matms, was aided by 
the Julian and Papia-Poppaean law (which made release from 
tutelage one of the rewards it offered to fruitful wives), and by 
a Lex Clavdia abolishing the tutory-at-law of agnates; but 
really was an inevitable result of the recognition of the right 
of a woman to substitute for her tutor-at-law, for her testa- 
mentary tutor, or for him who had been appointed to the office 
by a magistrate, another of her own selection, who was expected 
to comply ¥dth her wishes, and whose co-operation was there- 
fore a mere matter of form, and practically a farce. 

The guardiandup or curatory (c«m) of minors above pupU- 
larity owed its institution to Marcus Aurelius.^' The Plaetorian 
law of the middle of the sixth century of Bome had indeed 
imposed penalties on those taking undue advantage of the 
inexperience of minors, i.«. persons sui jwris under the age of 
twenty-five ; and from that time the praetors were in the habit 
of appointing curators to act with such persons for the protec- 
tion of their interests in particular afiairs. But it was Marcus 
Aurelius that first made curatory a general permanent office, 
to endure in the ordinary case until the ward attained majority 
(twenty-five). The appointment was made on the application 
of the minor himself; but in practice there was this compulsitor 
upon him to petition for it, — ^that his tutor refused to proceed 
to account for his administration unless the ex-pupil had a 
curator conjoined with him in the investigation, and who might 
concur in granting the tutor his discharge, thus minimising 
the chance of its future challenge. The powers, duties, and 
responsibilities of such curators became a matter for careful 
and elaborate definition and r^ulation by the jurists, whose 
exposition of the law of guardianship, whether by tutors or 
curators, has found wide acceptance in modem systems of 
jurisprudence. 

writing, which may acooant for the constant reference to the oration itself instead 
of the confirmatory senatusconsult 

" Oapitolin. in Marc 10. See Savigny, Verm, Schr. voL ii. p. 321 sq. ; 
Hnschke, in Z.f. g, RW. vol. ziii. p. 811 9q. 
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Section 69. — ^Possession, Property, Ebal Eights, and 

Obligations 

In all those branches of the law there was much more of 
organic development than radical change. Much was written 
about possession, but all incidentally, and chiefly in connection 
with the possessory interdicts and the law of usucapion or 
prescriptive acquisition of property. In all the long list of 
the writings of the jurists we find no reference to a single 
monograph on the subject ; and as the principles of possession 
gtu)ad interdicta and possession gmad usfu/^apionem were by no 
means identical, and we have no absolute certainty that the 
compilers of Justinian's Digest were always careful to remember 
the distinction between them in arranging their excerpts, 
modem jurisprudence is anything but sure of what the general 
rules of possession per se really were.^ 

In the law of property (dominium) nothing new of any 
very great importance was introduced, with exception of the 
cadvcum of the Papia-Poppaean law as a iiaode of acquisition ; ^ 
but many branches of the subject underwent careful elucida- 
tion, as, for example, the requisites of various natural modes of 
acquisition, and the relations between an owner and a party 
withholding from him his property, according as the detention 
was in good faith or in bad. Among real rights, considerable 
attention was given to the nature of usufiruct, the modes of its 
constitution, and the relative positions of usufructuary and 
owner; and legislation devised a means of giving effect to a 

^ Savigny's great work on Possession [dcLS JRecht des Besitzes), first published 
in 1808, underwent great modification at his own hand in subsequent editions. 
Since then the books on the subject are innumerable. Bruns, Jhering, Bekker, 
Demburg [Kindel, ron Stintzing, Euntze, Alibrandi], and a host of other eminent 
jurists have written upon it ; and it is not too much to say that there is hardly 
one of Savigny's positions that has not been assailed, while many have been com- 
pletely overthrown. [The gist of Savigny's theory is that there were three kinds 
or degrees of possession recognised by the Roman jurists, viz. simple deUTiHo^ 
j)088e8sio ad interdictat and possesaio ad itaucapionem^ but only the two latter had 
jural consequences. The theory of von Jhering is that possession was based on 
the notion of property on its defence. See also Klein, Saehbegitz und Erntxung, 
Berlin, 1891 ; and an elaborate review of that work by Oertmann in Ztachrft. /. 
d. privat und Sfentliche Recht der Otffenwart, vol. xx. p. 189.] 

« Ulp. Frag, tit. xvii. ; xix. § 17. 
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bequest of a usufruct of money, which, as it could not be used 
without being parted with, was theoretically incapable of being 
usufructed.' The modes of constitution alike of personal and 
praedial servitudes were much simplified, formal conveyance by 
mancipation or cession in court being dispensed with, and their 
creation by nothing more than pacts and stipulations, or even 
formless agreements followed by exercise of the right without 
objection from the owner of the servient estate,* held to make 
them valid and effectual not only against the latter's heirs but 
even against a third party acquiring firom him. Hypothec, a 
security over either real or personal estate, completed by 
simple agreement without any conveyance or change of posses- 
sion, to a great extent supplanted the old and more formal 
fduda ; and the jurists in time succeeded in making it a most 
effectual real security, with every facility for reduction into 
possession and eventual sale of what had been hypothecated, no 
matter into whose hands it might have passed. 

The law of obligations made immense strides during the 
period ; but except in the expansion of the so-called oUiga- 
tiones quasi ex corUractu, and the determination of the true 
groimd of actionability of the so-called innominate contracts, 
the results were mostly in the direction of definition and 
qualification of already existing doctrine, classification of 
idready recognised grounds of liability, and simplification of 
current forms of engagement. 

Section 70. — ^The Law of Succession, and particularly 

Testamentary Trusts 

There were far more positive changes in the law of succes- 
sion than either in that of property or in that of obligation. 
The rise and progress of the military testament has already 
been explained (p. 320). The testament of the common law 
was still ostensibly that per aes et libram (p. 158); but the 
practice of granting bonorum possessio secundwm tabvlas to 
the persons named as heirs in any testamentary instrument 

3 For usafniot was the right to use and to appropriate the Iraits or profits of 
a thing, preserving always its substance. [Inat, iL 4, pr., § 2.] 
^ [Urns ei patieTUia,] 
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that bore outside the requisite number of seals, led, from 
the time of Marcus Aurelius, to the frequent neglect of the 
time-honoured formalities of the famUiae maruyipatio and 
nuncvpatio testqmenti. It was his enactment,^ declaring that 
an heir-at-law should no longer be entitled to dispute the 
last wishes of a testator on the technical ground of non- 
compliance with the purely formal requirements of the law, 
that practically introduced what Justinian calls the praetorian 
testament.^ That testamentary deeds were often very vol- 
uminous is manifest from the frtigmentary remains of one 
or two of the first and second century. In the testament 
of one Dasumius, of the year 108,' for example, we have 
the usual institutions and substitutions of heirs, and a series 
of legacies (which he desires shall be paid free of duty), 
annuities, trust-gifts, and enfranchisements of slaves ; together 
with instructions about his funeral arrangements and the 
erection of a sepulchral monument to his memory, and a 
reservation of power to make alterations and additions by 
codiciL 

About fifty years before the date of this testament an 
important change had been made in the law of legacies. 
There had been, and still continued to be, four different 
forms in which a legacy (legatum) could be bequeathed,* 
and which was attended with very different consequences 
so far as concerned the rights they conferred on legatees. 
To a great extent it was in the power of a testator to 
employ which he pleased; but his discretion was not 
altogether unlimited; for some peculiarity in the subject- 
matter of the bequest might mttke one or other of them 
inappropriate. For instance, while it was quite lawful for 
a testator to bequeath what belonged to a third party, yet 

^ Gai. ii. 120. [See arUe, p. 273, n. 11.] 

^ Inst, ii. 10, 2. Justinian makes it the outoome of the praetorian Edict. 
This is not quite accurate ; for under the edict a grant of bonarum possemo 
secundum tdbulas might be defeated by a herediUUis petUio at the instance of 
a near agnate of the testator's, on the ground of defective execution (Gai. 
ii. 119). 

^ Bmns, Fo^Uea, p. 228 sq, [6th ed. p. 270, and Mommsen's note]. 

* They are described in Gains, iL §§ 192-228. [As to legacies in the ancient 
law, see Cuq, pp. 800-807, who thinks they could be given independently of a 
testament] 
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he could do 80 validly only by impoeing upon his heir the 
obligation of procuring it or else paying its value to the 
legatee (legatwm, per damnationem), — ^not by a direct gift to 
the latter (l^atum per vindiccUionem). There were various 
other subtleties of this sort, whose disr^^ard frequently 
caused the failure of a bequest To remedy this, and in 
the same spirit that was animating the law in many other 
directions, namely, that a man's voluntcis should if possible 
be respected notwithstanding technical defect in its mani- 
festation, it was enacted by a senatusconsult of the time of 
Nero that, whenever a legacy other than one per damna- 
tionem was ineffectual in the particular form in which it 
had been bequeathed, it should be given effect to as if it 
had in fact been one per damnatianem, which was in most 
respects the most favourable for a l^atee.^ The result, 
though not immediate, was the simplification of l^acies, 
paving the way for their final equiparation with trust-gifts 
(Jideicommissa). 

These had been introduced in the time of Augustus ; ^ not 
by statute, but by some innovator who desired to circumvent 
the rule of law which prevented him leaving either inheritance 
or bequest to an individual who had no testamenti /actio with 
him.^ It was a harsh rule when applied to the case of a 
citizen who had married a foreigner with whom he had no 
convbium; for, as the issue of the marriage were not citizens 
like their father but peregrins like their mother,^ they could 
neither succeed him ah intestato as his sui heredes or his 
agnates,^ nor could he by testament either institute them as 
his heirs or make them his legatees. According to Theophilus,^^ 
amplifying an observation of Gaius's,^^ it was to meet this very 
case that the JldeicommisstMTt was first devised; a testator 
instituted as his heir a qualified friend on whom he could 
rely, and requested him, as soon as he had entered on the 

» Gai. u. §§ 197, 218 ; Ulp. xxiv. 11a. • IntL ii 28, 1 ; ii. 25, pr. 

7 XHp. xxiL 1. 8 GaL i. 67. 

^ They could not even have a claim as cognates under the praetorian rules ; 
for the praetors followed the rule of the jus civile to this extent, — that they did 
not grant hcfnarum posaesno to a person who had not teitamenti /actio with him 
whose succession was in question. 

^0 Theoph. Par. List, ii 23, 1. » Gai. ii. 285. 



SECT. 70 LAW OF 8UCXIESSI0N— TESTAMENTARY TRUSTS 881 

succession, to transfer the benefits of it to his peregrin 
children. He soon found imitators; and their number must 
rapidly have multiplied after the emperor, shocked at the 
perfidy of a trustee who had failed to comply with the 
request of his testator, remitted the matter to the consuls of 
the day, with instructions to do in it what they thought just. 
So quickly did the new institution establish itself in public 
favour, and so numerous did the questions become as to 
the construction and fulfilment of testamentary trusts, that 
before long it was found necessary to institute a court 
specially charged with their determination, — that of the 
praetor fdeicomrndssarius}^ 

The employment of a trust as a means of benefiting those 
who were imder disqualifications as heirs or legatees, as, for 
example, persons who had no testamenti /actio, women in- 
capacitated by the Yoconian law (pp. 238, 270), unmarried 
and married but childless persons incapacitated by the Julian 
and Papia-Poppaean law (p. 285), and so on, was in course of 
time prohibited by statute ;^^ but that did not affect its 
general popularity. For, whether what was contemplated was 
a transfer of the universal hereditas or a part of it to the 
beneficiary (Jideieoinmissum fiereditatis), or only of some par- 
ticular thing (Jideicorrimissmri rei singularis), a testamentary 
trust had various advantages over either a direct institution 
or a direct bequest Qegaivm). In theory the imposition upon 
the heir of a trust in favour of a beneficiary, whether it 
required him to denude of the whole or only a part of the 
inheritance, did not deprive him of his character of heir or 
relieve him of the responsibilities of the position; and at 
common law therefore he was entitled to decline the succes- 
sion, often to the great prejudice of the beneficiary. In order 
to avoid such a mischance, and at the same time to regulate 
their relations inter se and towards debtors and creditors of 

^^ Just. Ingt, iL 28, 1. A speoUl court was neoessary for this reason, — ^that, 
because of the peculiar relation between the trustee and the beneficiaries, it 
would have been difficult to adjust an issue for remit to an ordinary judex 
formulating precisely the question between them ; consequently there was no 
such remi^ the case being heard from first to last and finally disposed of by the 
praetor Jldeieommisaariua himself, in what was caUed an extraordinaria eognitio. 
See infra, §72. » GaL ii §§ 285-287. 
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the testator's, it beceone the practice for the parties to enter 
into stipulatory arrangements about the matter; but these 
were to some extent rendered superfluous by two senatus- 
consults, the Trebellian in the time of Nero, and the P^asian 
in that of Vespasian," which at once secured the beneficiary 
against the trustee's (ie. the heir's) repudiation of the inherit- 
ance, protected the latter from all risk of loss where he 
was trustee and nothing more, and enabled the former 
to treat directly with debtors and creditors of the testator's 
and himself ingather the corporeal items of the inheritance. 

It was one of the advantages of a trust-bequest, whether 
universal or singular, that it might be conferred in a codicil, 
even though unconfirmed by any relative testament^* The 
codicil (eodicUli), also an invention of the time of Augustus, 
was a deed of a very simple nature. It was inappropriate 
either for disherison of sui or institution of an heir ; but if 
confirmed by testament might contain direct bequests, manu- 
missions, nominations of tutors, and the like; and whether 
confirmed or unconfirmed might, as stated, be utilised as a 
vehicle for trust-gifts. Latterly it was held operative even in 
the absence of a testcunent, the trusts contained in it being 
regarded as burdens on the heir-at-law (p. 395). 

The most important changes in the law of intestate suc- 
cession during the period were those accomplished by the 
Tertullian and Orphitian senatusconsults, fruits of that re- 
cognition of the precepts of natural law which in so many 
directions was modifying the doctrines of the jus civile. The 
first was passed in the reign of Hadrian,^^ the second in the 
year 178, under Marcus Aurelius. Down to the time of the 
Tertullian senatusconsult a mother and her child by a marriage 
that was unaccompanied with manvs stood related to each 
other only as cognates, being in law members of different 

^* For their provisions see Gai. ii. 252-259. They were amalgamated and 
simplified by Justinian, as described in Inst, ii 28, 7. 

" Ulp. XXV. 12. 

^^ [This is stated in the Inst, iii. 8, § 2, but Zonaras, 12, 1, says it was passed 
in the reign of Antoninus Pius, jld. 158, who, if this be right, must be held to 
be described in the Institutes by his adoptive name Hadrianus. A text in the 
Digest, however (zxxiv. 5, fr. 9, § 1), seems to prove its existence in the reign of 
Hadrian.] 
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families; consequently their chance of succession to each 
other was remote, being postponed to that of their respective 
agnates to the sixth or seventh degree.^^ The purpose of the 
senatusconsult ^^ was to prefer a mother to all agnates of her 
deceased child except father and brother and sister; father 
and brother excluded her ; but with a sister of the dececised, 
and in the absence of father or brother, she shared equaUj. 
While there can be little doubt that it was natural considera- 
tions that dictated this amendment, yet its authors were too 
timid to justify it on the abstract principle of common 
humanity, lest thereby they should seem to impugn the 
wisdom of the jvs civile ; and so they confined its application 
to women who had the jvs liberorvmi, i.e. to women of free 
birth who were mothers of three children and freedwomen 
who were mothers of four, thus making it ostensibly a reward 
of fertility.^^ The Orphitian senatusconsult ^ was the counter- 
part of the Tertullian. It gave children, whether legitimate 
or illegitimate, a right of succession to their mother in 
preference to aU her agnates; and subsequent constitutions 
extended the principle, admitting them to the inheritance not 
only of their maternal grandparents but also of their paternal 
grandmother. 

'7 pile succesdon of agnates in the classical law was not restricted to the 
sixth or seventh degree. XJlpian says they succeeded in infinitum^ Dig, 88, 16, 
2, 1 ; see also InA, iii. 2, 8, and iii. 6, § 12 ; and for early law, cf. supra, p. 164.] 

" Irut. iii. 8. 

^ This limitation to mothers of three or four children held its place till 
repealed by Justinian (see tit, eil. § 4). [By constitutions, however, of Con- 
stantino and of Valentinian and Valens, preserved in the Theodosian Code (v. 1, 
c. 1, § 2), a mother who had not /us liberorum took one-third of the child's in- 
heritance in competition with certain collaterals, e.g. a paternal uncle, while on 
the other hand the rights of a mother mthjus liberorum were curtailed in com- 
petition with these collaterals.] 

» Inst, iii 4. 



CHAPTER IV 

JX7DICIAL PR0CEDX7BE 

Section 71. — The Fobmular System^ 

The ordinary procedure of the first three centuries of the 
empire was still two-staged ; it commenced before the praetor 
{in jure), and was concluded before a jiidex {in fudido). But 
the legis actiones (§§ 33-37, 41) had given place to praetorian 
formulae. Under the sacramental system parties, and par- 
ticularly the plaintifif, had themselves to formulate in statutory 
or traditional words of style the matter in controversy between 
them ; and as they formulated, so did it go for trial to centum- 
viral court or fudex or arbiters, with the not infrequent result 
that it was then aU too late discovered that the real point in 
the case had been missed. Under the formular system parties 
were free to represent their plaint and defence to the praetor 
in any words they pleased ; the plaintifif asking for a formula 
and usually indicating the style on the album that he thought 
would suit his purpose, and the defendant demanding when 
necessary an exception, i,e, a plea in defence, either praetorian 
or statutory, that without traversing the facts or law of the 
plaintifiT's case, yet avoided his demand on grounds of equity 
or public policy. It was for the praetor to consider and 
determine whether the action x)r exception should or should 
not be granted (dare, denegare actionem, exception/em), and if 

^ See EeUer, BiSm. CP, §§ 23-43 ; Bethmann-Hollweg, OeKh, d, CP. vol. ii. 
§§ 81-87 ; Bekker, AktioiMn, voL L chape. 4-7, vol. ii chape. 15, 19, 20 ; Baron, 
Oesch, d, r. R, vol. L §§ 202-215 ; Buonamici, Procedura, vol. i. pp. 86-122 ; 
[Wlaesak, Rdml Ptoeessguetse, Abtheil. i.] 
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granted, whether it should be according to the style exhibited 
on the (dhvm (p. 238) or a modification of it. The result he 
embodied in a written and signed nomination of a judge, whom 
he instructed what he had to try and empowered to pronounce 
a finding either condemning or acquitting the defendant. This 
writing was thQformvla? 

Although it was not until the early empire that this 
system of procedure attained its full development, yet it had 
its commencement two centuries before the faU of the republic. 
Grains ' ascribes its introduction and definite establishment to 
the Lex AebtUia, probably of the second decade of the sixth 
century of the city, and two judiciary laws of the time of 
Augustus, all three referred to in a previous section (§ 44). 
The Aebutian law, of which unfortunately we know very little, 
is generally supposed to have empowered the praetors (1) to 
devise a simpler form of procedure for causes already cognisable 
per legia actwnem^ (2) to devise forms of action to meet cases 
not cognisable under the older system, and (3) themselves to 
formulate the issue and reduce it to writing. It was by no 
means so radical a change as is sometimes supposed. There 
were formulae employed by the praetor both in the procedure 
per jvdids postvlationem (§ 35) and in that per condictionem 
(§ 41). The difiference between them and the formtUae of the 
Aebutian system was this,— that the former were in part 
mere echoes of the statutory words of style uttered by the 
plsdntifif, and that they were not written but spoken in the 
hearing of witnesses.* 

A large proportion of the personal actions of the formular 
system were evolved out of the legis actio per condictionem. 
The sequence of operations may have been something like 
this. Taking the simplest form of it, the action for certa 

^ [This colmination of proceedings in Jure formed the litis cowUstaiio of the 
formukiry system, though modem writers are not agreed upon the exact signifi- 
cance of the term. According to Lenel, Z, d, Sav, Stift, xv. p. 874 sq., criticising 
a theory of Wlassak's, lUia contestatio in the chMsical law was strictly applicable 
to the dictation of the adjusted formula by the plaintiff to the defendant, and 
its acceptance by the latter, implying consent of parties to proceed. Cf. Sohm, 
Inst. § 84, n. 2 ; Trampedach, Z. d. Sav. Stift. xviiL p. 114 sq,'\ 

* Gai. iv. 80. [See supra^ p. 280.] 

* [Consult on this point Wlassak, op. cit. chap, ii.] 
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pecimia under the Silian law, the first step was to drop the 
formal condictio ^ from which it derived its character of legts 
actio, thus avoiding a delay of thirty days ; the plaintiff stated 
his demand in informal words, and, if the defendant denied 
indebtedness, the praetor straightway formulated a written ap- 
pointment of and instruction to a judge, embodying in it the 
issue in terms substantially the same as those he would have 
employed under the earlier procedure: — "Titius be judge. 
Should it appear that N. N. ought to pay (dare aportere) 
50,000 sesterces to A. A., in that sum, Judge, condemn N. N. 
to A. A. ;^ should it not so appear, acquit him." This was 
no longer the legis actio per condictionem but the certi condictio 
of the formular system.^ The condictio triticaria of the 
same system ran on the same lines : " Titius be judge. Should 
it appear that K N. ought to give A. A. the slave Stichus, 
then, whatever be the value of the slave, in that condemn 
N. N. to A. A.," and so on. In both of these examples the 
formtda included only two of the four clauses that might find 
place in it,^ — an '' intention " and a '' condemnation." The 
matter of claim in both cases was certain, — so much money in 
one case, a slave in the other ; but while in the first the con- 
demnation also was certain, in the second it was uncertain. 
What if the claim also was uncertain, — say a share of the 
profits of a joint adventure assured by stipulation ? It was 
quite competent for the plaintiff to specify a definite sum, and 
claim that as due to him ; but it was very hazardous ; for 
unless he was able to prove the debt to the laat sesterce he 
got nothing. To obviate the risk of such failure, the praetors 
devised the incerti condictio, whose formvla commenced with 

° GaL iy. 18. [Jobb^-Duval, as in n. 7, pp. 82 sq.] 

* In the typical Roman styles of actions the plaintiff was usually called Aulus 
Agerius, and the defendant Numerius Negidius. 

^ [It was strictly called by the classical jurists' actio ceriae crediiae pecuniae. 
The name condictio certi in one or two texts (e.g. IHg. xiL I, fr. 9, § 3) is held 
by some jurists to be due to interpolation. See Jobb^-Duval, Za procedure 
civile, p. 76 sg. ; Lenel, Edict, p. 183 ; Pernice, Laheo, iii. pp. 211, n. 2.] 

' Gains enumerates them as the demonatratio, intentio, adjudicatio, and con- 
defMuUio, and describes their several functions in iv. §§ 39-43. Besides these, a 
formula might be preceded by a praescriptio (GaL iv. §§ 180-137) ; and have 
incorporated in it fictions (§§ 82-38), exceptions (§§ 115-125), and replications, 
duplications, etc (§§ 126-129). 
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a " demonstration '' or indication of the cause of action, and 
whose " intention " referred to it and was conceived indefi- 
nitely: "TitiuB be judge. Whereas A. A. stipulated with 
N. N. for a share of the profits of a joint adventure, whatever 
it appears that N. N. ought in respect thereof to give to or 
do for A« A. {dart facere oportere), in the amount thereof con- 
demn N. K/* and so on.' Once this point was attained, 
further progress was comparatively easy, the way being open 
for the construction of forrfiviae upon illiquid claims arising 
from transactions in which the practice of stipulation gradu- 
ally dropped out of use (p. 267); till at last the bonae Jidei 
jvdida were reached, marked by the presence in the " inten- 
tion " of the words ex fide bona — " whatever in respect thereof 
N. N. ought in good faith to give to or do for A. A." 

In the case of real actions, the transition from the legis 
actiones to the fonmiiae followed a difTerent coursa The 
Aebutian law did not abolish the procedure per sacramerUttm 
when reference was to be to the centumviral court on a ques- 
tion of quiritarian right In the time of Cicero, although the 
petitory formula was sometimes employed,^^ that court was still 
in full activity (§ 33, note 14) ; but by the time of Gains it 
is doubtful if it was resorted to except for trial of questions of 
inheritance. In his time questions of property were raised 
either per sponsionem or per forrMdam petitoriam. The pro- 
cedure by sponsion must be regarded as the bridge between 
the sacramental process and the petitory vindicatio. In the 
first as in the second the question of real right was deter- 
mined only indirectly. The plaintifT required the defendant 
to give him his stipulatory promise to pay a nominal sum of 

^ This was specificaUy called the cutio ex stipulaiu, but really nothing more 
than a variety of the otmdictio incerti. The later actions on the consensual con- 
tracts, and on all the nominate real contracts except Tnuiuunif in like maimer 
had specific names, but in fact were just ineerti cowUctumes in the lai^r sense 
of the phrase. [The statement in the text and in this note is not quite accurate. 
There was a distinction between incertae cutiones (as the a/sUo ex siipvJaiu) and 
vncerti condictumes. It was only in the/ormula of the former and not in that of 
the latter that a demonstratio was inserted. See Bekker, Akt, i. 110 ; Girard, 
p. 481. There is, however, considerable doubt whether a condidio ineerti was at 
all recognised by the classical jurists. See Trampedach, Die condidio ineerti, Z. 
d, Sav, Stift, (R.A.)t xvii. pp. 97 sq. ; Pfluger, xviii. pp. 75 sg. of same Zeitachrift,] 

'^ See an example in Cic. In Verr. IL iL 12, § 31. 

22 
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twenty-five sesterces in the event of the thing in dispute being 
found to belong to the former ; and at the same time the 
defendant gave sureties for its transfer to the plaintiff, with all 
fruits and profits, in the same event The formtUa that was 
adjusted and remitted to a judge ex facie raised only the simple 
question whether the twenty-five sesterces were due or not : 
the action was in form a personal, not a real one, and there- 
fore appropriately remitted to a single jvdex instead of to the 
centumviral tribunal. But judgment on it could be reached 
only through means of a finding (serUeTitia) on the question of 
real right ; if it was for the plaintiff, he did not claim the 
an^ount of the sponsion, but the thing which had been found 
to be lus ; and if the defendant delayed to deliver it with its 
fruits and profits, the plaintiff had recourse against the latter's 
sureties. ^^ The petitory formtda was undoubtedly of later in- 
troduction and much more straightforward. like the certi 
condictio, it contained only " intention " and " condemnation." 
It ran thus : *' Titius be judge. Should it appear that the 
slave Stichus, about whom this action has been raised, 
belongs to A« A. in quiritary right, then, unless the slave be 
restored, whatever be his value, in that. Judge, you will con- 
demn N. N. to A. A. ; should it not so appear, you will acquit 
him." 

The forrmdae given above, whether applicable to real or 
personal actions, are so many illustrations of the class known 
as fonmUcLe juris civilis or infus conceptae. The characteristic 
of such a formula was that it contained in the ^ intention " 
one or other of the following phrases — efus esse ex jure Quiri- 
Hum, adjudicari oportere}^ dari oportere, dari fieri oportere, or 
damnum decidi oportere}^ Such a formula was employed 

" Gai. iv. 91-96. [On this a/iio in rem per sponsionem consult Jobb^-Duyal, 
jStudes 8ur Vhistoire de la procedure dviU, vol. i. pp. 459-483.] 

'^^ Employed only in the divisory actions, t.& for dividing common property, 
partitioning an inheritance, or settling boundaries ; the demand was that the 
judge should a<^*udicate (or award in property) to each of the parties such a 
share as he thought just. 

^ Employed in certain actions upon delict, where the old penalties of death, 
slavery, or talion had in practice been transmuted into money payments, and 
the defendant consequently called upon to make a settlement in that way. 
[According to Lenel, Ed. Perp. pp. 236, 237, the word prciestare was probably used 
in ihefonmUae of actions pro socio and mandcUi,} 
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where the right to be vindicated or the obligation to be en- 
forced had its sanction in the jus civile^ whether in the shape 
of statute^ consuetude, or interpretation. Where, on the other 
hand, the right or obligation had its sanction solely from the 
praetors' edict, formvlae so conceived were inappropriate and 
incompetent. The actions employed in such cases were 
actiones jv/ris honorarii, and these either actiones tUiles, or 
adiones in factvm. The first were adaptations of actions of 
the jtLs civile to cases that did not properly fall within them ; 
the second were actions entirely of praetorian devising, for 
the protection of rights or redress of wrongs unknown to the 
jtis civile}^ 

Of the actiones utiles some were called actiones fictidae. 
Besort to a fiction is sometimes said to be a confession of 
weakness, and adversely criticised accordingly. But every 
amendment on the law is an admission of defect in what is 
being amended ; and it was in sympathy with the spirit of 
EonL jurisprudence, when it foS an Lion too naLw in 
its definition to include some new case that ought to fall within 
it, rather, by feigning that the new cas& was the same as the 
old, to bring it within the scope of the existing and familiar 
action, than to cause disturbance by either altering the defini- 
tion of the latter or introducing an entirely new remedy. A 
honoTum possessor (p. 273) held a position unknown to the/z^ 
civile ; he was not an heir, and therefore not entitled off-hand 
to employ the actions competent to an heir, either for recover- 
ing the property of the defunct or proceeding against his 
debtors. The praetor could have had no difficulty in devising 
quite new actions to meet his case; but he preferred the 
simpler expedient of adapting to it those of an heir, by intro- 
ducing into the formula a fiction of civil heirship.^* So he did 
with the honorum emptor or purchaser of a bankrupt's estate 

^* In a few instances (not satisfactorily explained) there was both civil and 
praetorian remedy for the same wrong ; for Gains observes (iv. 45) that in com- 
modate and deposit failure of the borrower or depositary to return the thing 
lent to or deposited with him gave rise to actions that might be formulated 
either injiLS or in/actunL In the same section he gives the styles of (utiones 
deposUi in jus and in/actti/m conceptae ; their comparison is instructive. [Girard, 
p. 515, n. 1, holds that the formuUu in faxium c<mceptae were older than those 
in jus. The term actio utUis, in a wide sense, included actio infactttm. Cf. Gains, 
iu. 219 ; Inst, iv. 3, § 16.] " Gai. iv. 34. 
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at the sale of it in mass by his creditors. Emptio banorum 
was a purely praetorian institution,^^ and the praetor, if he 
had thought fit, could easily have fortified the purchaser's 
acquisition by giving him praetorian remedies for recovering 
the property and suing the debtors of the bankrupt ; but here 
again he followed the simpler course of giving him, as if he 
were a universal successor, the benefit of an heir's actions by 
help of a fiction of heirship.^^ A peregrin could not sue or 
be sued for theft or culpable damage to property, for the XII 
Tables and the Aquilian law applied only to citizens ; but he 
could both sue and be sued under cover of a fiction of citizen- 
ship." A man who had acquired a res mancipi on a good 
title but without taking a conveyance by mancipation or 
surrender in court, if he was dispossessed before he had com- 
pleted his usucapion, could not sue by rei vindicatio for its 
recovery, for he was not in a position to affirm that he was 
quiritarian owner ; neither, for the same reason, could a man 
who in good faith and on a sufficient title had acquired a 
thing from one who was not in a position to alienate it. But 
in both cases the praetor granted him what was in efiEect a rei 
vindiccUio proceeding on a fiction of completed usucapion,^^ — 
the extremely useful Publician action referred to in a previous 
section (§ 52). 

These are examples of cictiones fictidae, — actions of the 
jus civile adapted by this very simple expedient to cases 
to which otherwise they would have been inapplicable, and 
that formed one of the most important varieties of the a4stiofus 
utiles. Quite difiTerent was the course of procedure in the 
actianes m fadumi, whose number and varieties were practically 
unlimited, although for the most part granted in pursuance of 
the praetor's promise in the edict that under such and such 
circumstances he would make a remit to a judex (judicium 
dabo),^ and formulated in accordance with the relative skeleton 



w Gai iiL §§ 77-81. 

^ GaL iv. 35. Theophilus {Par, Inst, iiL 12) caUa the bonorum emptor 
•wpairtbpiot 9iddoxos (praetorian successor) of the bankrupt. 

" GaL iv. 87. [On delictual actions, by an<l against peregrins, see Mommseni 
SR. iii. 606 n.] » Gai. iv. 36. 

^ Examples: "Si quis negotia alterius . . . gesserit, judicium eo nomine 
dabo*' (Dig, iii. 5, 3, pr.) ; " Quae dolo malo facta esse dicentur, si de his rebus 
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styles also published on the album. A great number of them 
came to be known by special names, as, for example, the dctio 
de dolo, actio neffotiorum gestorum, actio hypothecaria, a^tio de 
pecunia constittUa, arctic vi bonorum raptorum, a/^io de superficies 
etc., the generic name actio in factum being usually confined 
to the innominate ones. Their formulas, unlike those in Jus 
conceptae, submitted no question of legal right for the con- 
sideration of the judge, but only a question of fact, proof of 
which was to be followed by a condemnation. That of the 
actio de dolo, for example, ran thus : " Titius be judge. Should 
it appear that, through the fraud of N. K, A. A. was induced 
to convey and give up possession of his farm (describing it) 
to N. N., then, Judge, unless according to your order N. N. 
i*estores it, you will condemn him in damages to A. A. ; if it 
shall not so appear, you will acquit hinu" 

The words nisi arbitratu tuo restUuat in \h\^ formula are 
an illustration of a qualification of the condemncUio of frequent 
occurrence in certain classes of actions. Under the formular 
system a judge, in condemning a defendant, had no alternative 
but to do so in money ; ^ the amount being sometimes 
definitely fixed in the formtda, sometimes limited to a maxi- 
mum, and sometimes left entirely to his discretion.^^ But it 
frequently happened, especially in actions for restitution or 
exhibition of a thing, that pecuniary damages might not be 
the most appropriate result of the procedure; and so the 
judge was empowered, once the plaintiff had made out his 
case, to determine what, in aU the circumstances, and in 
fairness and equity, would be sufficient satisfaction by the 
defendant.^ It is possible that in some instances this dis- 
cretionary power may have been conferred on the judge in 
such general words as " nisi arbitratu tuo N. N. A® A° satis- 
fadat;" but in actions for restitution or exhibition, if 

alia actio non erit et justa causa esse videbitor, judicium dabo" {Dig- iv. 3, 
1, § 1) ; ** Nautae caupoues stabularii quod cigusque salvum fore receperint, nisi 
restituent, in eos judicium dabo" {Dig, iv. 9, 3, 1); ''Quod quia eommodasse 
dicetur, de eo judicium dabo" {Dig. xiii. 6, 1, pr.). 

» GaL iv. 48. « GaL iv. §§ 60, 61. 

" "Peimittitur judici ez bono et aequo secundum cujusque rei, de qua 
actum est, naturam aestimare, quemadmodum actori satisfieri oporteat" (Just. 
Inst, iv. 6, § 31). 
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satisfaction was not given voluntarilj, it was usually specific 
performance that was ordained, under such qualifications as 
to mode, time, and place as the judge thought proper. It was 
only when default was made in obeying his order that the 
yidga proceeded to condemnation in damages, the amount 
being assessed by the plaintiff himself under oath. Actions 
in which such a discretionary power was conferred on the 
judge was called arbitrary (adiones arbitrariae). It is note- 
worthy that the list of them given by Justinian ^* contains 
none but praetorian actions. But it is not therefore to be 
inferred that in actions of the fus civile a judge had no such 
discretion. On the contrary. Gains says that it was his duty 
to acquit a defendant who made satisfaction to the plaintiff at 
any time after litiscontestation.^ There was no question that 
he was bound to do so e»; officio in a honae fidei [or a real] 
action ; and the doubt of the Proculians whether he was bound 
or even entitled to do so in those that were stricti juris created 
no real difficulty, as it was apparently the practice in actions 
of that sort, when the complaint was of non-restitution, to 
introduce the words nisi restitticU. This did not, it is true, 
empower the judge to determine what, short of restitution, 
might in the circumstances be deemed sufficient satisfaction 
to the plaintiff; but it authorised, if not compelled, him to 
abstain from condemning a defendant who had made full 
restitution.^ 

Another clause that was very frequently incorporated in 
a formvla was what was known as an exception (exceptio), — 
a plea in defence that excluded condemnation on grounds of 
equity or public policy, even when the plaintiff had clearly 
established the matter of fact and law embodied in his interUio. 
Thus, suppose A to have given B his stipulatory promise for 
1000 sesterces, and B to have thereafter informally agreed 
not to sue upon the debt : the agreement, as a mere nvdum 
pactvm, was of no moment according to the jus civile, and so 
was no ipso jure bar to an action at B's instance, — it had not 

** Inst. l.c The passage in which Oaius probably dealt with them is almost 
entirely illegible in the Verona MS. ; it is page 227, and would come between 
§§ 114 and 115 of book iv. » Gai. iv, 114. [Cf. Inst, iv. 12, § 2,] 

^ On the cutiones arbilrariae and the judge's arbitrium, see Lenel, Beitrage 
p. 80 sq, ; Sohm, Inst. cU r, B, ^, 136 sq. [p. 196 of English translation]. 
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affected the da/re oportere. Such an action, however, m face 
of the agreement, involved a breach of faith on B's part, which 
the praetor could not tolerate. He had announced in his 
alhimi that he would give effect to any informal pact honestly 
entered into, that neither contravened a statute nor evaded 
its provisions ; ^ and so, when B applied for a formula, A was 
entitled to have inserted in it an instruction to the judge that 
condemnation was to be conditional on A's failure to prove the 
alleged pactum de wm petendo (" si inter A. A. et N. N. non 
convenit ne ea pecunia peteretur ").^ So where it was 
alleged that the money promised was in repayment of a loan 
that in fact had never been advanced ; that the promise had 
been induced by fraudulent misrepresentations, extorted by 
intimidation, or given under excusable error of fact ; that the 
matter had been compromised, and so on, — in all these cases 
the exception formulated by the praetor was the assertion of 
the equity of the jus Jumorarium in derogation of the strictness 
of the jus civile. Sometimes a defendant, instead of found- 
ing upon any particular fact which might have entitled him 
to a specific exception, deemed it more for his advantage to 
have words inserted in the formula which reserved to him 
the right to plead any unfair dealing on the part of the 
plaintiff that in equity disentitled him to demand condem- 
nation; this was the so-called exceptio doli {genercUis), — ^**si 
non in ea re quid dolo malo A* A* fiat." It was held to 
be implied in all bonae fidd actions, — " exceptio doli inest 
bonae fidei judiciis ; " the quidquid dare facere oportet ex fde 
bona of their "intention" entitled the judge, without any 
exception formally pleaded, to take into consideration any 
suggestion by the defendant of unfair conduct on the part of 
the plaintiff.*^ 

It is unnecessary to go into any explanation of the conse- 
quences of defects in the formula; or of the procedure in 
jwre before it was adjusted, or in judicio afterwards ; or of 

■ ^ Ulp. lib. 4 ad edict, in Dig. ii. 14, fr. 7, § 7. » Gai. ir. 119. 

* On the sabjeot of exceptions see Lenel, Ueher Ursprung u. Wirkung d. 
Exceptumen, Heidelb. 1876, and literatnre there referred to ; Sohm, Inst. [Eng. 
trans, p. 197]. The latter explains very distinctly and in short compass the 
nature of exceptions founded on statute, such as the Yelleian and Macedonian 
senatuflconsults, and the function of the exception in aciiones in factum. 
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appeal for review of the judgment by a higher tribunal ; or 
of execution (which was agarnst the estate of the judgment- 
debtor, and took the form of incarceration only when his 
goods could not be attached)."^ Enough has been said to 
show how elastic was this procedure, and how the praetorian 
formuUuy in conjunction with the relative announcements in 
the Edict, supplied the vehicle for the introduction into the 
law of an immense amount of new doctrine. The system 
was fully developed before Julian's consolidation of the Edict ; 
and the statutory recognition which the latter then obtained 
did nothing to impair its efficiency. 

Section 72. — Pbocedubb "Extra Ordinem"^ 

The two-staged procedure, first in jv/re and then in judidOy 
constituted the ordo judidorum privatorum. Early in the 
empire, however, it became the practice in certain cases for 
the magistrate to abstain from adjusting a formvla and 
making a remit to a fudex, and to keep the cause in his 
own hands from beginning to end. This course was adopted 
sometimes because the claim that was being made rested 
rather on moral than on legal right, and sometimes in order 
to avoid unnecessary disclosure of family misunderstandings. 
Thus the earliest questions that were raised about testa- 
mentary trusts were sent for consideration and disposal to 
the consuls ; apparently because, in the existing state of 
jurisprudence, it was thought incompetent for a beneficiary to 
maintain in reference to the heir (who had only been requested 
to comply with the testator's wishes) that he was bound in 
law to pay him {dare oportere) his bequest. Had the difficulty 
arisen at an earlier period and in the heyday of the constructive 
energy of the praetors, they would probably have solved it 
with an actio in factum. As it was, it fell to the emperors to 
deal with it, and they adopted the method of extraordinaria 
cogmtio; the jurisdiction which they in the first instance 

'^ [On the form of execution by mieaio in bona, see infra, p. 849, n. 12.] 

^ See Keller, Mtn, CP. § 81 ; Bethmann-HoUweg, Cfeseh. d, CP. vol. IL § 122 ; 

Bekker, Aktiofien, vol. ii. chap. 23 ; Baron, Geaeh, d, r. E, vol i. § 220 ; 

Bnonamici, Procedura, p. 398 aq, [Cf. mpra, § 38.] 
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conferred on the consuls being before long confided to a 
magistrate specially designated for it, — the praetor fdeicom- 
missarvuB. Questions between tutors and their pupil wards 
in like manner began to be dealt with extra ordinem, the 
cognition being entrusted by Marcus Aurelius to a pra^or 
tutdaris; while fiscal questions in which a private party was 
interested went to a pra^etor fisdy whose creation was due to 
Nerva. Claims for aliment between parent and child or 
patron and freedman rested on natural duty rather than legal 
right; they could not therefore well be made the subject- 
matter of a judicium^ and consequently went for disposal to 
the consuls or the city prefect, and in the provinces to the 
governor. Questions of status, especially of freedom or 
slavery, at least from the time of Marcus Aurelius, were also 
disposed of extra ordinem ; and so were claims by physicians, 
advocates, and public teachers for their Jumorariay and by 
officials for their salaries, the Bomans refusing to admit that 
these could be recovered by an ordinary action of location. 
In all those extraordinary cognitions the procedure b^an with 
a complaint addressed to the magistrate, instead of an in jus 
vocatio of the party complained against; it was for the 
magistrate to require the attendance of the latter (evocatio) 
if he thought the complaint relevant. The decision was a 
jvdioatvan or decretum according to circumstances. 



Section 73. — Jural Ekbiedies Flowing Directly from 

THE Magistrate's Imperium^ 

Great as were the results for the law of the multiplication 
and simplification of judida through the formular system, it 
may be questioned whether it did not benefit quite as much 
from the direct intervention of the praetors in certain cases, 
in virtue of the supreme power with which they were in- 
vested It manifested itself principally in the form of (1) 
interdicts; (2) praetorian stipulations; (3) mism in possessi- 
onem ; and (4) in integrum restitutio. 

^ Keller, §§ 74-80 ; Bethmann-Hollweg, CP, vol. il. §§ 98, 119121 ; Bekker, 
vol. ii. chape. 16-18 ; Baron, vol. i §§ 216-219. 
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1. The interdicts ^ have already been referred to as in use 
under the rSgime of the jtis civile (p. 206); but their number 
and scope were vastly increased under that of the jtis hono- 
rarittm. The characteristic of the procedure by interdict 
was this, — ^that in it the praetor reversed the ordinary course 
of things, and instead of waiting for an inquiry into the 
facts alleged by a complainer, provisionally assumed them 
to be true, and pronounced an order upon the respondent 
which he was bound either to obey or show to be unjustified. 
The order pronounced might be either restitutory, exhibitory 
(in both cases usually spoken of in the texts as a decree), 
or prohibitory : — restitutory when, for example, the respon- 
dent was ordained to restore something he was alleged to 
have taken possession of by violent means, remove impedi- 
ments he had placed in the channel of a river, and so on ; 
exhibitory, when he was ordained to produce something he was 
unwarrantably detaining, e.g, the body of a freeman he was 
holding as his slave, or a will in which the complainer alleged 
that he had an interest; prohibitory, as, for example, that 
he should not disturb the stattts quo of possession as between 
the complainer and himself, that he should not interfere with 
a highway, a watercourse, the access to a burial-place, and 
so forth. If the respondent* obeyed the order pronounced in 
a restitutory or exhibitory decree, there was an end of the 
matter. But frequently, and perhaps more often than not, 
the interdict W£ts only the commencement of a litigation, 
facilitated by sponsions and restipulations, in which the 
questions had to be tried (1) whether the interdict or injunc- 
tion was justified, (2) whether there had been breach of it, 
and (3) if so, what damages were due in consequence. The 
procedure, therefore, was often anything but summary. 

In the possessory interdicts lUi possidetis and rdrtibi in 

3 In addition to the authorities in last note, see E. A. Schmidt, Das Inter' 
diktenveffahren d, HSm, in geschichtl, ErUwickelung, Leipsic, 1853 ; Mach^lard, 
TKSorie des interdits en droit romxiin^ Paris, 1864 ; Baonamici, Ptocedura, pp. 
420-480. [Add Karlowa, mm. RG, ii. pp. 813 sq, ; Ubbelohde, DU InterdicU 
dea rdm. Itechls, 1889-96 (in Gliick's Pamdecten, Serve der BUeher, 43 nnd 44) ; 
Jobb6- Duval, La procedure civile chez les Romaina^ i. p. 207 sq. The last- 
named writer (p. 212) treats the interdict in the classical law as having its source 
injuriedictio rather than in imperium, Cf. Ubbelohde, op. ciL % 1838, p. 9.] 
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particular it was extremely involved ; due to some extent to 
the fact that they were double interdicts (irUerdicta duplida), 
i.e, addressed indifferently to both parties. Gains says,' but, 
as most jurists think, without adequate grounds for it, that 
they had been devised as ancillary to a litigation about 
ownership, and for the purpose of deciding which of the 
parties, as possessor, was to have the advantage of standing 
on the defensive in the rei vindicatio} That they were so 
used in his time, as in that of Justinian,^ cannot be doubted. 
But it is amazing that they should have been, for they were 
infinitely more cumbrous than the vindicatio to which they 
led up.^ Take the interdict uti possidetis (which applied to 
immovables, as lUrvbi did to movables). Both parties being 
present, the praetor addressed them to this effect : " I forbid 
that one of you who does not possess the house in question 
to use force to prevent him who does possess it from con- 
tinuing to do so as at present, provided always that his 
possession is due neither to clandestine or forcible exclusion 
of his adversary nor to a grant from him during pleasure." 
It is manifest that this decided nothing; it was no more 
than a prohibition of disturbance of the staiiis quo; it left 
the question entirely open which of the parties it was that 
was in possession, and which that was forbidden to interfere. 
The manner of its explication was somewhat singular. Each 
of the parties was bound at once to commit what in the case 
of one of them must have been a breach of the interdict, by 
a pretence of violence offered to the other (vis ex conventv) ; ^ 
each of them was thus in a position to say to the other — 

3 Gai. iv. 148. [Cf. Cuq, p. 483.] 

^ If that had been their original purpose, they must have been unknown as 
long as the rei vindicatio proceeded per sacramerUum ; for in the sacramental 
real action both parties vindicated, and both consequently were at once plaintiffs 
and defendants [aupra, § 34, note 5). [But see Bekker, AkL i. 210 and note 10.] 

° Inst. iv. 16, 4. But long before the time of Justinian they had been greatly 
simplified, and really converted into an action, though retaining the old name. 

' See the (imperfect) description of the procedure in GaL iv. §§ 148-152, 160, 
166-170. 

^ So Gains calls it : it was prol)ably the same thing as the vis mortbus fajcia 
referred to by Cicero, Fro Caec 1, § 2 ; 8, § 22. See Kappeyne van de 
Goppello, "Ueber das vim facers beim interdictum tUi possidetis" in his 
Abhandl, zum rom, StaaJts- und PrivatrecM (Stuttgart, 1885), pp. 115 sq, [Of. 
Puchta, Inst, L § 161, n. s; Girard, p. 1029, n. 1.] 
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"We have both used force; but it was you alone that did 
it in defiance of the interdict, for it is I that am in possession." 
The interim enjoyment of the house was then awarded to the 
highest bidder, who gave his stipulatory promise to pay the 
rent to his adversary in the event of the latter being success- 
ful in the long-run ; penal sponsions and restipulations were 
exchsLnged upon the question which of them had committed a 
breach of the interdict ; and on these, four in number, far- 
mtUae were adjusted and sent to a judex for triaL If the 
procedure could not thus be explicated, because either of the 
parties declined to take part in the vis ex conventu, or the 
bidding, or the sponsions and restipulations, he was assumed 
to be in the wrong, and, by what was called a " secondary " 
interdict, required at once to yield up his possession or 
detention, and to abstain from disturbing the other in all 
time coming.® Whatever we may think of the action-system 
of the Bomans in the period of the classical jurisprudence, one 
cannot help wondering at a procedure so cumbrous and com- 
plex as that of their possessory interdicts.^ 

2. A praetorian stipulation ^^ was a stipulatory engagement 
imposed upon a man by a magistrate or judge, in order to 
secure a third party from the chance of loss or prejudice 
through some act or omission either of him from whom the 
engagement was exacted or of some other person for whom 
he was responsible. Although called praetorian, because the 
cases in which such stipulations were exigible were set forth 
in the Edict, yet there can be no question that they origi- 
nated in the jvs civile ; in fact they were just a means of 
assuring to a man in advance the benefit of an action of the 
jus civile, whereby he might obtain reparation for any injury 
suffered by him through the occurrence of the act or omission 

^ Kap])eyne van de CoppeUo (p. 166 sq.) holds that the secondary interdict 
{int. sccundarium) was not a contumacial procedure, but one in which the party 
declining vim fcuere^ etc. (because he knew he could not establish lawful 
possession in his own person), was still entitled to appear as defendant, and 
require his adversary to prove his possession as the foundation of a restitutory or 
prohibitory decree. 

* [The old English common law action of ejectment with its leaM, eTUry^ and 
<msUr presents some curious analogies.] 

^^ To the authorities in note 1 add Schirmer, UAer die prStorischen Judicial' 
stijntlationen, Greifswald, 1853 ; Buonamici, Procedural p. 499 aq. 
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contemplated as possible. Ulpian classified them ^^ as caution- 
ary (catUionales), judicial, and common. The first were purely 
precautionary, and quite independent of any action already in 
dependence between the party moving the magistrate to exact 
the stipulation and him on whom it was desired to impose it. 
There were many varieties of them, connected with all 
branches of the law ; for example, the catUio damm infecti, 
security against damage to a man's property in consequence 
say of the ruinous condition of his neighbour's house, the 
catUiQ vsufructuaria that property usuiructed should revert 
imimpaired to the owner on the expiry of the usufructuary's 
life interest, the aedilian stipulation against faults in a thing 
sold, and so forth. In all these cases the stipulation or 
caiUio was a guarantee against future loss or injury, usually 
corroborated by sureties, and made efiTectual by an action on 
the stipulation in the event of loss or injury resulting. 
Judicial stipulations, according to Ulpian's classification, were 
those imposed by a judge in the course of and with reference 
to an action in dependence before him, as, for example, the 
cautio jvdicatnm solvi (that the defendant would satisfy the 
judgment), the cautio de dolo (that a thing claimed in the 
action would not be impaired in the meantime), and many 
others. Common were such as might either be imposed by a 
magistrate apart from any depending action or by a judge in 
the course of one; such as that taken from a tutor or 
curator for the faithful administration of his office, or from 
a procurator that his principal would ratify what he was 
doing. 

3. Miasio in possessionem ^^ was the putting of a person in 
possession either of the whole estate of another (missio in bona) 
or of some particular thing belonging to him {missio in rem)^ 
The first was by far the most important It was resorted to 
as a means of execution, not only against a judgment-debtor, 
but also against a man who fraudulently kept out of the way 
and thus avoided summons in an action, or who, having been 

" Dig. xlvL 5, 1. 

^^ [Creditors had in many cases the option of real or personal execution. See 
supm, p. 201 ; Puchta, Inst. § 179 and note m,m ; Girard, p. 1018. Whether 
in the ordinary formulary prooedure pignus in causa judiccUi eaptum was avail- 
able, is a doubtful question.] 
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duly summoned, would not do what was expected on the part 
of a defendant ; against the estate of a party deceased to which 
no heir would enter, thus leaving creditors without a debtor 
from whom they could enforce payment of their claims ; and 
also against the estate that had belonged to a person who had 
undergone capitis deminviio (§ 29), if the family-head to whom 
he had subjected himself refused to be responsible for his debts. 
Missio in rem was granted, for example, when a man refused to 
give catUio damni infecti; the applicant was then put in pos- 
session of the ruinous property for his own protection. 

4. In irUegrum restitutio}^ reinstatement of an individual, 
on ground of equity, in the position he had occupied before 
some occurrence that had resulted to his prejudice, was one of 
the most remarkable manifestations of the exercise of the 
imperium. It was not that the individual in question, either 
directly by action or indirectly by exception, obtained a judg- 
ment that either rendered what had happened comparatively 
harmless or gave him compensation in damages for the loss he 
had sustained from it, but that the magistrate— -and it could 
only be the praetor, the urban or praetorian prefect, a provin- 
cial governor, or the emperor himself — at his own hand 
pronounced a decree that as £eu: as possible restored the status 
quo ante. It was not enough, however, to entitle a man to 
this extraordinary relief that he was able to show that he had 
been taken advantage of to his hurt, and that no other adequate 
means of redress was open to him ; he required in addition to 
be able to found on some subjective ground of restitution, such 
as minority, or, if he was of full age, intimidation which could 
not be resisted, mistake of fact, firaud, absence, or the like. 
What should be held to amount to a sufficient ground of 
restitution, either objective or subjective, was at first left very 
much to the discretion of the magistrate ; but even here prac- 
tice and jurisprudence in time fixed the lines within which he 
ought to confine himself, and made the principles of in integrum 
restitutio as well settled almost as those of the actio quod m^tvs 
causa or the actio de dole. 

^ In addition to the authorities in note 1, see Savigny, System, vol. vii. 
§§ 815-848 ; Buonamici, Procedura, p. 480 sq. 
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THE PERIOD OF CODIFICATION 

Dioddian to Justinian 

CHAPTEE I 

historical events that influenobd the law 

Section 74.— Supremacy of the Emperors as Sole 

Legislators 

From the time of Diocletian downwards, the making of the law 
was exclusively in the hands of the emperors. The senate still 
existed, but shorn of all its old functions alike of government 
and legislation. The responses of patented jurists were a 
thing of the past. It was to the imperial consistory alone 
that men looked for interpretation of old law or promulgation 
of new. 

In the reign of Diocletian rescripts (p. 294) were still 
abundant; but the constitutions in the Theodosian and Jus- 
tinianian Codes that date from the time of Constantine 
downwards are mostly of a wider scope, and of the class known 
as general or edictal laws {leges generales, edictcUes). It would 
be wrong, however, to infer that rescripts had ceased; for 
Justinian's Code contains various regulations as to their form, 
and the matter is dealt with again in one of his Novels. The 
reason why so few are preserved is that they were no longer 
authoritative except for the parties to whom they were 

28 



354 THE PERIOD OF CODIFICATION part v 

addressed. This was expressly declared by the Emperors 
Arcadios and Honorius in 398, in reference to those in answer 
to applications for advice from officials ; and it is not unreason- 
able to assume that a limitation of the same sort had been put 
at an earlier date on the authority of those addressed to private 
parties. Puchta is of opinion that the enactment of Honorius 
and Arcadius applied equally to deer eta (p. 294); for this 
reason, — that during this period matters of litigation did not 
come under the cognisance of the emperors except on appeal, 
and that under the new arrangements of Constantine the judg- 
ment of affirmance or reversal was embodied in a rescript 
addressed to the magistrate from whom the appeal had been 
taken.^ The rule of Arcadius and Honorius was renewed in 
425 by Theodosius and Yalentinian, who qualified it, however, 
to this extent, — ^that if it contained any distinct indication 
that the doctrine it laid down was meant to be of general 
application, then it was to be received as an edict or kz 
genercUis, To this Justinian adhered in so far as rescripts in 
the old sense of the word were concerned ; but declared that 
his judgments (decreta) should be received everywhere as laws 
of general application, and that so should any interpretation 
given by him of a ^ genercUis, even though elicited by the 
petition of a private party. 

The imperial edicts, adjusted in the consistory, were usually 
addressed to the people, the senate, or some official, civil, mili- 
tary, or ecclesiastical, eu^cording to the nature of their subject- 
matter. The mode of publication varied ; but when sent down 
to an official it was his duty to see to the matter. After the 
partition of the empire, as each Augustus had the power of 
legislating for the whole empire, constitutions that affected the 
interests of both East and West were frequently the result of 
consultation ; at other times there was a communication of a 
new law by pragmatic sanction &om its author to his colleague, 
the latter by edict ordering its publication if thought expedient 
In style the edicts compare very unfavourably with the 
senatusconsults and rescripts of the second and third century, 
being uniforndy verbose and in many cases obscure. It is not 
in the least surprising that the compilers of the Lex Bomana 

^ [So-called eonsuUationes post 9mtevdicm^ see Pachta, InsL L § 131.] 
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Visigothamm thought them to stand in need of an "inUr- 
pretatio" ; the pity is that the latter is itself so far from 
clear. 



Section 75. — ^Establishment op Christl^lnity as the 

State Beugion^ 

A disposition has sometimes been manifested to credit 
nascent Christianity with the humaner spirit that began to 
operate on some of the institutions of the law in the first 
century of the empire, but which in a previous section (§ 55) 
has been ascribed to the infiltration into the jvs civile of doc- 
trines of the jii8 natv/rale, the product of the philosophy of the 
Stoa. The teaching of Seneca did quite as much, nay, far 
more, to influence it then than the lessons that were taught in 
the little assemblies of the early converts. It would be a bold 
thing to say that, had Christianity never gained its predomi- 
nance, that spirit of natural right would not have continued 
to animate the course of legislation, and to evoke, as years 
progressed, most of those amendments in the law of the family 
and the law of succession that were amongst the most valuable 
contributions of the imperial constitutions to the private law. 
It may well be that that spirit was intensified and rendered 
more active with the growth of Christian belief; but not until 
the latter had been publicly sanctioned by Constantine, and by 
Theodosius declared to be the religion of the state, do we meet 
with incontestable records of its infiuence. We find them in 
enactments in favour of the Church and its property, and of 
its privileges as a legatee ; in those conferring or imposing on 
the bishops a supervision of charities and charitable institutions, 
and a power of interfering in matters of guardianship ; in the 
recognition of the efficacy of certain acts done in presence of 
two or three of the clergy, and thereafter recorded in the 
church registers ; in the disabilities as to marriage and succes- 
sion with which heretics and apostates were visited, and in a 

^ Troplong, De Vinfluence du ehrislianisTne sur le droit civil des EoTnaina, 
Paris, 1843 (and subsequently) ; Merivale, T?ie Conversion of the JRoman Empire 
(Boyle Lectures for 1864), London, 1864, particularly Loot. 4 and notes to it in 
the Apx>endix ; [AUard, Le chrietianisme et V empire romnin, 2nd ed« Paris, 1897]. 
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variety of minor matters. Of greater importance were three 
features for which it was directly responsible, — ^the repeal of 
the caduciary provisions of the Papia-Poppaean law (p. 285), 
the penalties imposed upon divorce, and the institution of the 
bishop's court {qnscqpcUis avdientia). 

The purpose of the Caduciary Law was to discourage 
celibacy and encourage fruitful marriages; but legislation in 
such a spirit could not possibly be maintained when celibacy 
had come to be inculcated as a virtue, and as the peculiar 
characteristic of a holy life. The penalties alike of orbUas 
and codibcUvs were abolished by Gonstantine in the year 320. 

The legislation about divorce, from the first of Constan- 
tino's enactments on the subject down to those of Justinian, 
forms a miserable chapter in the history of the law. Not 
one of the emperors who busied himself with the matter, 
undoing the work of his predecessors and substituting legisla- 
tion of his own quite as complicated and futile, thought of 
interfering with the old principle that divorce ought to be as 
free as marriage, and independent of the sanction or decree of 
a judicial tribunal Justinian was the first that, by one of 
his Novels, imposed a condition on parties to a divorce of 
common accord {communi consensu), namely, that they should 
both enter a convent, otherwise it should be null ; but so 
distasteful was this to popular feeling, and so little conducive 
to improvement of the tone of morals within the conventual 
precincts, that it was repealed by his successor. What wonder, 
with such unqualified freedom of divorce, that Jerome should 
tell us he had seen in Some a man living with his twenty-first 
wife, she having already had twenty-two husbands ; or that we 
should have a bishop of Amasia, some thirty or forty years 
before Justinian, declaring that men changed their wives just 
as they did their clothes, and that nuptial beds were removed 
as often and as easily as market-stalls ! The legislation of 
Justinian's predecessors and the bulk of his own were levelled 
at one-sided repudiations, imposing penalties, personal and 
patrimonial, (1) upon the author of a repudiation on some 
ground the law did not recognise as sufficient, — and the 
lawful grounds varied from reign to reign, — and (2) upon 
the party whose misconduct gave rise to a repudiation that 
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was justifiable. Into the details, however, it is unnecessary 
to enter.^ 

The bishop's court (qpiscopaie jtidicium, episcopalis avdientia) * 
had its origin in the practice of the primitive Christians, in 
accordance with the apostolic precept, of submitting their 
differences to one or two of their brethren in the faith, usually 
a presbyter or bishop, who acted as arbiter.* On the establish- 
ment of Christianity the practice obtained legislative sanction ; 
Constantine giving the bishop's court concurrent jurisdiction 
with the ordinary civil courts where both parties preferred the 
former, and by a later enactment going so far as to empower 
one of the parties to a suit to remove it to the ecclesiastical 
tribunal against the will of the other. For various reasons, 
and amongst them the ignorance of the ordinary judges and 
the costs of litigation in the civil courts, advantage was taken 
of this power of resorting to the bishop to an extent which 
seriously interfered with the proper discharge of his spiritual 
functions ; so that Honorius judged it expedient to revert to 
the original rule, and, at least as regarded laymen, to limit the 
right of resort to the episcopal judicatory to cases in which 
both parties consented. The procedure was of much the same 
nature as a reference to arbitration ; the bishop's finding was 
not a judgment but a definitio ; and, if not voluntarily 
observed, had to be made operative by aid of the civil magis- 
trate. It is impossible to say with any approach to exactitude 
what effect this intervention of the clergy as judges in ordinary 
civil causes — for they had no criminal jurisdiction — ^had on 
the development of the law; but it can hardly have been 
without some influence in still further promoting the tendency 
to subordinate act and word to will and animus, to deal leniently 
with technicalities, and to temper the rules of the jus civile 
with equity and considerations of natural right. 

^ See Wachter, Ueher JEheacheidungen hei den R»niem (Stuttgart, 1822), 
p. 184 9q, 

3 Bethmann-HoUweg, Ge9ch, d. CP, vol. iiL § 189. [Pachta, Inst. i. § 126.] 
* Cox's Firtt Century of Christianity (London, 1886), p. 226 sq. 
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Section 76. — Social and Agraeian Changes 

There were two amid the many social and economical 
changes of the period that had a material bearing on the 
private law, — the introduction of the principle of heredity 
into most trades, occupations, and professions, and the exten- 
sion of the colonate or servitude of the glebe. The conse- 
quences of the first, however, are too special to be discussed 
with advantage. 

As r^ards the colonate {oolonaius)^ it seems to have 
become the normal condition of the flda rustica all over the 
empire, — ^personal freedom, but perpetual servitude to the soil 
{servi terrae ipsvus). There is much controversy as to its 
origin. The truth seems to be that conditions nearly resem- 
bling it, and out of which it may be said to have been evolved, 
existed in different parts of the empire long before there was 
any general l^islation on the subject ; and that those condi- 
tions, r^ulated to a great extent by local custom or special 
imperial mandate, must be ascribed to different causes in 
different places. There is evidence that in Egypt there existed 
something very like the colonate even before it had passed 
under Boman domination ; that in some parts of Africa slaves 
were enfranchised on condition of perpetual attachment to the 
land that had been their jfectUium ; that into the western pro- 
vinces there were repeated importations of barbarian prisoners 
who were distributed amongst the great landowners as coloni ; 
and that very often the small yeomen placed themselves in 
the same position in relation to some great landowner for the 

^ The earlier literature is referred to and criticised in Heisterbeigk, Die Entste- 
hung des ColanatSf Leipsic, 1876. He omits reference to the important work of 
ESlia Lattes, Stttdi storiei sopra il cantrcUto di ETiJUtusi nelle sue relazioni col 
Colonato, Turin, 1868, of which chaps, ii. and iii. are devoted to the colonate. 
Of later date than Heisterbeigk may he noted Marquardt, Horn. StaatnenoaU. 
yoL ii. p. 232 8q, ; Fustel de Coulanges, '' Le Golonat romain," in his Recherches 
9ur quelques probUmss d^hialoiref Paris, 1881 ; Mommsen, *'Ueher d. Dekret des 
Commodus f. den salttu BuruTvUanus" in Hermes^ vol. xv. p. 408 9q, ; Humhert's 
article ''Colonus," in Daremherg and Saglio's DicL des AntiquiUs greeques et 
romaines, part ix. (1884), p. 1322 sq. ; Earlowa, RSnu RG. vol i. p. 918 sq. 
[See also Esmein, MUanges, pp. 298 sq.^ 370 sq. ; Richter, Das JVeslr&mischs 
Reie?ii pp. 190 sq» ; Pelham, The Imperial Domains and the Colonate, 1890 ; 
Beaudouin, "Les grands domaines dans I'empire remain, " in Nouv. Rev, ffisL 
vols. zxi. and xxii.] 
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sake of his protection, or were by him compelled so to submit 
themselves. It was a state of matters which those at the 
head of affairs, with their recollection of the disastrous fate of 
the laJtifwndioL of Italy, had good reason to encourage ; for it 
moderated the mischiefs of great estates bj ensuring that they 
would be peopled by freemen, whose poll-tax increased the 
revenue, and whose own interests afforded the best guarantee 
for their doing all they could to make their little holdings 
productive. 

According to the very numerous constitutions in the 
Theodosian and Justinianian Codes that r^ulate the position 
of the colonic they were freemen, subject to capitation, and 
inscribed in the census list in the page appropriated to the 
landowner under whom they held and from whom their poll- 
tax was collected ; it is in reference to their liability to it that 
they are frequently spoken of as adscripticii, trUmtarii, eensiti. 
They were liable also to militarjr service when their lord was 
called upon to furnish recruits; but they were not entitled 
voluntarily to enlist, for that was to desert their service. 
From his lord the colonus held a small farm, for a rent pay- 
able sometimes in money but usually in kind, but which the 
former had no power to augment. With fixity of rent he had 
also a sort of fixity of tenure; his lord {dominus, possessor, 
patromis) could not sell him apart from his holding, nor his 
holding without him ; but it was lawful for an owner of two 
estates, if one was insufiiciently furnished with tenants, to 
replenish it from the other, provided that in so doing he did 
not separate a man from his wife and young children* If a 
colonus fied, his lord, when he recovered him, might put him 
in chains ; and against any third party detaining him the lord 
had a right of action as if the eolomts were really a slave. 
This, however, he was not ; for, with permission of his lord, 
which sometimes had to be paid for, he might contract a 
lawful marriage that gave him potestas over his children ; he 
might hold property of his own, even lands, in respect of 
which he was entered in the census lists and liable for land- 
tax as proprietor in his own right ; and on his death what 
belonged to him passed to his heirs by testament or on in- 
testacy, and only on their failure fell to his lord. Alienation 
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inter vivos, as a rule, was competent only with the lord's con- 
sent, the belongings of the eolonvs being in a manner no more 
than peculium; but a privileged class known as liberi eoloni, 
who either themselves or their ancestors had originally been 
citizens of free birth, were not subject to this restriction.^ 

Once a class of eoloni had been created on an estate, it 
was perpetuated and recruited by birth (for the condition was 
hereditary), by prescription, by a freeman's marriage with an 
adscripticia, and by the reduction of able-bodied mendicants 
to that Gondition as a penalty. Once a colonus, ever a eolonvs, 
was almost literally trua For a time it was held that if a 
bom eolonvs had de facto for thirty years lived in independence, 
he thereby acquired de jure the status of a free Soman citizen ; 
but this was disallowed by Justinian, who, possibly out of con- 
sideration for the interests of agriculture, refused to admit the 
possibility of a man's escape from the bonds that tied him to 
the soil except by his elevation to the episcopate, and provided 
always he had taken orders with the consent of his lord 

Section 77. — ^Abandonment of the "Formtjlar" System 

OF Peoceduke^ 

The formulax system, with its remit from the praetor to a 
sworn jvdex who was to try the cause, was of infinite advan- 
tage to the law ; for the judgment was that of a free and 
independent citizen, untrammelled by officialism, fresh from 
some centre of business, and in full sympathy with the parties 
between whom he had to decide. Such a system was in- 
compatible with the political arrangements of Diocletian and 
Constantine; and it is with no surprise that we find the 
former of those sovereigns instructing the provincial governors 
that in future, unless prevented by pressure of business (or, 
according to a later constitution of Jtdian's, when the matter 

' [As to the distinotion between free and servile eoloni, in relation to enfran- 
chisement, see Esmein, MHanges^ p. 372 9qJ] 

^ Wieding, Der JustiwUmeisehe Ltbellprocesa^ Vienna, 1865 ; Bethmann- 
HoUweg, Oeach, d. CP, voL iiL (1866) ; Muther (rev. Wieding), in the KriL 
VJS, vol. ix. (1867)f pp. 161 9q., 329 aq. ; Wieding, in same jonmal, voL zii. 
(1870), p. 228 «?.; Bekker, AkUonen, vol. iL chaps. 23, 24; Baron, O^^sfi^ dL 
r. J2. vol. i. p. 448 sq, ; Buonamici, Procedura, p. 408 5^. 
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was of trifling importance), they were themselves to hear the 
causes brought before them from first to last, as was already 
the practice in the extraordinariae cognitiones (§ 72). The 
remit in exceptional cases was not, as formerly, to a private 
citizen, but to what was called a judex pedaneus, probably a 
matriculated member of the local bar (whom, however, the 
parties might decline if they could agree upon a referee of 
their own selection) ; and for a time his delegated authority 
was embodied in a formula after the old fashion. But even 
this exceptional use of it did not long survive ; for an enact- 
ment by the two sons of Constantine, conceived in terms the 
most comprehensive, declared fixed styles to be but traps for 
the unwary, and forbade their use in any legal act whatever, 
whether contentious or voluntary. The result was not only 
the formal disappearance of the distinction between the pro- 
ceedings in jure and in judido, but the practical disappearance 
also of the distinctions between actions in jus and in factum, 
and aetiones diredae and voiles ; the conversion of the interdict 
into an actio ex interdicto ; admission of power of amendment 
of the pleadings ; condemnation in the specific thing claimed, 
if in existence, instead of its pecuniary equivalent; and 
execution accordingly by aid of ofl&cers of the law. 

In Constantinople the jurisdiction in civil matters was in 
the prefect of the city and the minor judges, to wit, the prae- 
fectv^ aniuywae and the praetors ; in Bome it was in the hands 
of the same ofi&cials, and concurrently with them the vicarivs 
u/rbis. In the provinces it was in the governors ; but with a 
limited competence in the municipal magistrates and the de- 
fenders of towns.* The vicars and praetorian prefects acted as 
courts of the first instance only exceptionally ; but the latter 
had eventually the same power as the emperor of citing any 
person to their tribunal, whatever his proper forvm,^ In 
addition, there were many special fora for privileged parties 
or causes, to which it is imnecessary to refer. From the 
minor judges there was appeal to the superior ones, and from 
these again to the emperor. A process was fiill from first to 
last of intervention by officials. The in jua vocatio of the 

^ [Defensores eivitcUum. See Euntze, OumUy § 948.] 

* WUlems, Droit publ. romain (4th ed. Paris, 1880), p. 620 [6th ed. p. 579.] 
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Twelve Tables — the procedure by which a plaintiff himself 
brought his adversary into court, was a thing of the past In 
the earlier part of the period the proceedings commenced with 
the litis demmtiatio introduced in the time of Marcus Aurelius 
and remodelled by Constantine ; but under Justinian (though 
probably begun before hi9 reign) the initial step was what was 
called the libeUus converUionis. This was a short and precise 
written statement addressed by the plaintiff to the court, ex- 
plaining (but without detail) the nature of the action he pro- 
posed to raise and the claim he had to prefer; which was 
accompanied with a formal undertaking to proceed with the 
cause and follow it out to judgment, under penalty of having 
to pay double costs to the defendant. If the judge was 
satisfied of the relevancy of the libel, he pronounced an inter- 
locutor (interloctUio) ordaining its service on the respondent 
This was done by an officer of court, who cited him to appear 
on a day named, usually at a distance of two or three months. 
The defendant, through the officer, put in an answer {libeUus 
cofUradictionis), at the same time giving security for the proper 
maintenance of the defence and eventual satisfaction of the 
judgment. On the day appointed the parties were first 
heard on any dilatory pleas, such as defect of jurisdiction, 
if none were offered, or those stated repelled, they then 
proceeded to expound their respective grounds of action 
and defence, each finally making oath of bis good faith in 
the matter (JuramerUum calwmvme), and their counsel doing 
the same. 

From this point, which marked the lUis contestatio or 
joinder of issue, the procedure was much the same as that 
in jtidieio under the formular system. But in all cases in 
which the demand was that a particular thing should be given 
or restored, and the plaintiff desired to have the thing itself 
rather than damages, execution was specific and effected 
through officers of the law (manu militari). Where, on the 
other hand, the condemnation was pecuniary, the usual course 
was for the judge, through his officers, to take possession of 
such things belonging to the defendant as were thought 
sufficient to satisfy the judgment {pignvs in causa jvdicati 
captvm), and which were eventually sold judicially if the 
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defendant still refused to pay; the missio in bona (p. 349) 
of the classical period was rarely [if ever] resorted to except 
in the case of insolvency. 



Skction 78. — ^Thk Valbntinianian "Law of Citations" ^ 

This fiEunous enactment, the production of Theodosius II., 
tutor of the youthful Valentinian IIL, was issued from Ba- 
venna in the year 42^, and addressed to the Soman Senate. 
It ran thus : — 

« We accord our approval to all the writings of Papinian, Paul, Qaius, 
Ulpian, and Modestine, conceding to Gains the same authority that is 
enjoyed by Paul, Ulpian, and the rest, and sanctioning the citation of 
all his works. We ratify also the jurisprudence (scientiam) of those 
earlier writers whose treatises and statements of the law any of the 
aforesaid five have made use of in their own works, — Scaevola, for ex- 
ample, and SabinuB, and Julian, and Maroellus, — and of all others whom 
they have been in the habit of quoting as authorities (omniwnque quos 
ilH edebrarunt) ; provided always, as their antiquity makes them 
uncertain, that the texts of those earlier jurists are verified by collation 
of manuscripts.^ If divergent dicta be adduced, that party shall prevail 
who has the greatest number of authorities on his side ; if the number 
on each side be the same, that one shall prevail which has the support 
of Papinian; but, whilst he, most excellent of them aU, is to be pre- 
ferred to any other single authority, he must yield to any twa (Paul'b 
and Ulpian's notes on his writings, however, as already enacted, are to 
be disregarded.) Where opinions are equal, and none entitled to pre- 
ference, we leave it to the discretion of the judge which he shall adopt" 
[We also order that Paul's <* Sentences" shall always be held authoritative.] 

This constitution has always been regarded as a signal 
proof of the lamentable condition into which jurisprudence 

^ Tkeod. Cod, i. 4, 8 ; Puchta, in the Bhein. Museum /. Jurisprud, yoI. v. 
(1882), p. 141 8q,, and in his Fenn, Schrift. (Leipsic, 1861), p. 284 aq, ; Sanio, 
in his Rethtshiator. Ahhcmdl. u, Studien (Konigsberg, 1846), p. 1 aq. ; Karlowa, 
Rom. RO. voL i. p. 938 aq, ; Boby, IrUrodudiony p. Ixzxiv. aq, 

' [See Sohm, InM, § 17 n. 1 and 2. Sohm's view is that the words of the enact- 
ment "codicnm collatione firmantnr'* mean that citations from the earlier jurists, 
as Scaeyola, etc., are only to be allowed after collation with certain collections of 
passages from these writers which had been intended to be made by Theodosius, 
but which, in fact, never were made. And so, in practical result, only passages 
of such jurists as had been incorporated by Papinian, etc., into their works could 
be referred to as authorities. Of. Pemioe, Z, d, 8. St^fl, vii. 165.] 
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had sunk in the beginning of the fifth century. Constan- 
tine, a hundred years earlier, had condemned the notes of 
Ulpian and Paul upon Papinian. Claiming, as the later 
emperors did, to be the only authoritative mouthpieces of the 
law, it was not an unreasonable stretch of their prerogative 
to declare that the criticism of the two yoimger jurists, not- 
withstanding that they had enjoyed the jus respondendi ex 
auctorUcUe principis, should not derogate from the authority 
of their more eminent predecessor. There were no longer 
any living jurists to lay down the law (jura candere) ; and 
if it was to be gathered from the writings of those who were 
dead, it was well that the use of them should be regulated 
as was done by Constantina The YalentLnian law pro- 
ceeded so far in the same direction. It made a selection of 
the jurisconsults of the past whose works alone were to be 
allowed to be cited: Papinian, Paul, Ulpian, and Modestine, 
the four latest patented counsel of any distinction ; Gains, of 
authority previously only in the schools, but whose writings 
were now approved universally, notwithstanding that he 
had never possessed the jvs respondendi ; and all the earlier 
jurists whose dicta those five had accepted.' But it went 
yet a step further ; for it declared all of them, with the sole 
exception of Papinian, to be of equal authority, and degraded 
the function of the judge in most cases, so far at least as a 
question of law was concerned, to the purely arithmetical 
task of counting up the names which the industry of the 
advocates on either side had succeeded in adducing in support 
of their respective contentions.* It is probable that, from 
the days of Hadrian down to those of Alexander Severus, 
when the emperor in his council had to frame a rescript or a 
decree, its tenor would be decided by the vote of the major- 
ity; but that was after argument and counter -argument, 
which must in many cases have modified first impressions. 
Taking the votes of dead men, who had not heard each 

s This seems to be the natural reading of the enactment ; although some are 
of opinion that it was intended to sanction the citation of those passages only 
of the earlier jurists that were referred to by any of the five. [See preceding 
note, and Ortolan, Hist, de droit romaiiif § 501 note.] 

* [Of. Oai. L 8, as to Hadrian's regulation of the responaa prudentium where 
opinions differed ; 8upra, p. 293.] 
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other's reasons for their opinions, was a very different pro- 
cess. It may hare been necessary; but it can have been 
so only because a living jurisprudence had no existence, — 
because the constructive talent of the earlier empire had 
entirely disappeared. 



CHAPTER II 

ANTSJUSTINIANIAN COLLECTIONS OF STATUTE AND 

JUBISPBXTDENCE 

Section 79. — The Gregorian and Hermogenian Codes ^ 

The first of these codes was a collection of imperial rescripts 
(with a few edicts, etc.) made bj one Gr^orianus^ at the 
very end of the third century, and probably at the instigation 
of Diocletian, though whether in East or West, critics are 
unable to decide. It is believed to have contained fifteen 
or sixteen books, subdivided into titles, arranged after the 
order of the Edict Our acquaintance with its contents is 
derived principally from Alaric's Breviary (p. 371), and the 
CoUatio, the Vatican Fragments, and the Constdtatio (pp. 
369-371), although there can be little doubt that most of 
the rescripts in Justinian's Code are taken from it without 
acknowledgment The collection of Hermpgenianus, also 
of rescripts, seems to have been a supplement to the earlier 
one, but, so fiaT as appears, arranged only in titles. As the 
latest enactment in it is of the year 365, the probability is 
that it was published about that time. Both codes, although 
the work of private parties, received statutory recognition 
from Theodosius and Yalentinian in their commission for 

^ Hufichke, ** Ueber den Gregorianus u. Hermogenianus Codex," in the Z.f, 
RQ. YoL vi (1867), p. 283 tq, ; Earlowa, R&m. RG, voL L pp. 940 aq,, 959 9q. 
[Kruger, Quellen, § 84 ; also an article by Mommsen, in Z. d. Sav, Stifi. 1889, 
vol. z. p. 845 9q, The date of the Hermogenian Code was probably not later than 
824, though additions were subsequently made to it. A private collection of 
constitutions was mado'by Papirins Justus under Marcus Aurelius.] 

' [Mommsen, Lc, thinks that his name was Gregorius.] 



SBOT. 80 THE THE0D08IAN CODE AND LATER NOVELS 367^ 

preparation of a collection of edictal law; and from the 
language of Justinian in reference to them there is reason to 
believe that in the courts they were regarded as authori- 
tative, even to the ignoring of all rescripts not embodied in 
theuL They have been edited by the younger E[aenel, in the 
Corpus Juris Bomani ArUqustiniani (Bonn, 1837); he has 
gathered about seventy constitutions that stood in the first, and 
about thirty that stood in the second. But how small a pro- 
portion this bears to their original contents is manifest when 
we take note of the 1200 or 1300 rescripts of Diocletian 
and Maximian alone which we find in the Justinianian 
Code, and which can hardly have been obtained from any 
other source than the Gregorian and Hermogenian collec- 
tions. They seem to have been still a subject of exposition 
in the law-school of Beirout in the early years of Justinian ; 
for comments upon them by Eudoxius and Patricius, who 
taught there, are preserved amongst the scholia of the 
Basilica (p. 403).* 

Section 80. — The Theodosian Code and [Theodosian and] 

Post-Thbodosian Novels^ 

Three years after publication of the " Law of Citations " 
(§ 78) Theodosius nominated a commission of nine members 
to initiate the preparation of a body of law, which, if his 
scheme had been carried into execution, would have ren- 
dered that of Justinian unnecessary. In a constitution some 
ten years later he explains the motives that had actuated 
him, — that he saw with much concern the poverty-stricken 
condition of jurisprudence, and how very few men there were 
who, notwithstanding the prizes that awaited them, were 
able to make themselves familiar with the whole range of 
law ; and that he attributed it very much to the multitude 
of books and large masses of statutes through which it was 
dispersed, and which it was next to impossible for any ordi- 
nary mortal to master. His scheme was eventually to com- 

' [These two codes, edited by Eriiger on a new plan of arrangement, are con- 
tained in the 3rd yoL of Kriiger, M. and S.'s Collectio lib, jur,] 

1 Karlowa, Edm. BQ. i pp. 943, 960 aq, [Kruger, QiulUnt, §§ 86, 87.] 



868 THE PERIOD OF CODIFICATION pabt v 

pile one single code from materials derived alike from the 
writings of the jurists, the Gregorian and Hermogenian 
collections of rescripts, and the edictal laws from the time 
of Constantine downwards. His language leaves no doubt 
that it was his intention to have the general code very care- 
fully prepared, so as to make it a complete exponent of the 
law in force, which should take the place of everything, 
statutory or jurisprudential, of an earlier date. The collec- 
tion of edicts which he directed his commissioners to prepare, 
and which was to contain all that had not been displaced by 
later legislation, even though some of them might be obsolete 
by disuse, was to be the first step in the execution of his 
project. For some reason or other nothing followed upon 
this enactment; and in 435 a new commission of sixteen 
members was nominated to collect the edicts, but with 
nothiag said in their instructions about anything ulterior. 
The Code was completed in three years, and published at 
Constantinople early in the year 438, with the declaration 
that it should take effect from Ist January following; and a 
copy was communicated to Valentinian, who ordained that it 
should come into force in the West from 12th January 439. 

The arrangement of the Theodosian Code is in sixteen 
books, subdivided into titles, in which the constitutions are 
placed in chronological order. They cover the whole field 
of law, private and public, civil and criminal, fiscal and 
municipal, military and ecclesiastical The private law is in 
the first five books. Until the present century these were 
known only by the excerpts from them in the Lex JRomana 
VisigothoTum ; whereas the last eight books were published 
in extenso by DutiUet as long ago as 1550, from a manuscript 
of the Code itself, and books 6, 7, and 8 by Cujas a few years 
later from another manuscript. It was upon the Code as 
thus restored that Jac. Gothofredus wrote his six folios of 
commentary, — a work of stupendous industry and erudition, 
which remains of the highest importance as illustrative of the 
public law and administration of the period. Between the 
years 1820 and 1840 a large number of constitutions be- 
longing to the first five books were recovered by Amedeo 
Peyron, Baudi di Vesme, Cardinal Mai, Clossius, and Haenel, 



8BCT. 81 "COLLATIO"— VATICAN FRAGMENTS— "CONSULTATION 369 

mostly from palimpsests in the University Library at Turin ; 
all these were incorporated in the edition of the Code con- 
tributed by Haenel to the (Bonn) Corpus Jut. Bom, ArUyust? 
There are stilly however, many deficiencies ; Haenel estimates 
that about 450 of the constitutions of the first five books are 
lost. 

The imperial edicts subsequent to the publication of the 
Theodosian Code got the name of Novels (novdlae coTistUu- 
tiones). There were many such published in both divisions 
of the empire, and for a time communicated from one 
emperor to the other. The first recorded transmission — 
it was of a considerable batch of constitutions — was by 
Theodosius himself to Yalentinian in the year 447 ; Marcian 
seems to have followed his example, as long as Yalentinian 
was alive ; but Leo bestowed his favours only on Anthemius. 
It is probable that Yalentinian sent his Novels to Theodosius 
and Marcian ; but it does not appear that the practice was 
followed by his successors, although a considerable number 
were published in the Western empire by Maximus, Majorian, 
Severus, and Anthemius. But, whether communicated or 
not, none of the Western Novels seem to have been adopted 
in the East, for there is not one of them in the Justinianian 
Code. They are preserved partly in manuscripts and partly 
(in abridgement) in the Breviary ; and are usually published 
(as in Haenel's edition) as an appendix to the Theodosian 
Coda 



Section 81. — The "Collatio," the Yatican Fragments, 

and the " consultatio " 

These three w.ere unofficial collections. (1) The OollcUio 
Zegum Mosaicarum et Bomanarwm, otherwise Lex Dei quam 

^ Codex Theodosianua. Ad LlVlibrcr, mamiseriptor, et prior, edition, fideem, 
recoffnov. et annot, crit. instruxU ChiaL Haenely Bonn, 1842. Eriiger, in 1868, 
1869, and 1878, prepared a facBimile of the Turin palimpsests, which was pub- 
lished in the Transactions of the Boyal Academy of Berlin in 1879. [Codicie 
Theodosiani fragmeTUa Taurinensiaf ed. P. Eriiger, 1880.] He promises a new 
edition of the Code for the 8rd vol. of his, Mommsen's, and Stndemund's CoUeetio 
libror. Juris AnUijuUvnianu [This 8rd vol., published in 1890, does not include 
the Theodosian Code.] 

24 
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praeeqrit JDominus ad Moysen^ is a parallel of divine and 
human law, the fonner drawn from the Pentateuch, and the 
latter from the writings of Grains, Papinian, Paul, Ulpian, 
and Modestine, rescripts from the Gr^orian and Hermogenian 
Codes, and one or two later genenj enactments. Its date 
is probably about the year 390, but its authorship is un- 
known.^ It was first published by P. Pithou in 1573, and 
has been often re-edited ; the most critical version being that 
of Blume (Bonn, 1833), and the latest that of Buschke in his 
Jurisprvd^TUia AfUefttstinianci} (2) The Vatican Fragments 
were discovered by Mai in a palimpsest in the Vatican in 
1820. What was the title of the book to which they 
originally belonged it is impossible to say; but it was 
evidently a book of practice, compiled in the Western empire, 
and of very considerable dimensions. The extant fragments 
deal with the law of sale, usufruct, dowries, donations, tutories, 
and processual agency. They are drawn firom the writings of 
Papinian, Ulpian, and Paul, the two collections of rescripts, 
and a few general enactments, the latest dating from the 
year 372. The compilation may be of about the same 
antiquity as the CoUcUio ; although Mommsen is disposed 
to ascribe it to the time of Constantine, and to assume that 
the enactment of 372 was introduced by a later hand. It is 
printed in Huschke's collection of Antejustinianian law ; but 
the authoritative text is that of Mommsen, submitted, along 
with a facsimile of the MS., to the Berlin Academy in 1860.^ 
(3) The ConsuUatio (veteris cujusd^m jurisconsfuUi corundtaiio)^ 

^ See a paper by Husohke in the Z,f, ffeach, RW. yoL ziii. (1846), p. 1 a^. / 
a second by Dirksen (published originally in 1846), in his HirUerkus. Schriflefi 
(Leipsio, 1871), yoL ii p. 100 sq, ; and a third by Budorff, in the Abhandl, d. 
K. Akademie d, Wissensch. zu Berlin^ 1868, p. 265 9q, 

' [It has been attributed, though on no authentic CYidence, to a churchman 
called Lidnius Rufinns. See Huschke, JurisprwL Ant^tuL p. 645.] 

' [5th ed. p. 647 sq. It has since been edited by Mommsen, in yoI. iiL of 
Eruger, Mommsen, and Studemund's Cclledio lib. Jur, ArUejust. For full informa- 
tion about it see Mommsen's preface.] 

* This text is reprinted in a small Yolume published at Bonn in 1861, and 
since then in Weidmann's collection of Latin and Greek authors. [A final 
recension by Mommsen is now published in 8rd vol. of Kriiger, M. and S. 's ColUctio, 
etc. For a full account of the work see his preface.] 

<< See Rudorff, " Ueber d. Entstehnng d. Consultatio," in the Z. /. ffeaeh. RW. 
yoL ziii. (1846), p. 50 sq., and Huschke, in his preface to it in his Juriaprud. 
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was first published by Cujas in 1577 from a manuscript 
(now lost) that had come to him from his friend Antoine 
Loysel. It seems to be part of a collection of answers upon 
questions of law submitted for the opinion of counsel, and 
is of value for the fragments it contains from Paul's Sentences 
and the three Codes. It is thought to have been written 
in France in the end of the fifth or beginning of the sixth 
century. 

Section 82. — ^The Romano-Barbaeian Codes 

This title is usually applied to three collections compiled 
in Western Europe after it had thrown oflf the sovereignty of 
Bome. They are — 

1. The JSdictum Theodorici, compiled at the instance of 
Theodoric, king of the Ostrogoths, during his residence in 
Bome in the year 500. Its materials were drawn from the 
writings of the jurists (principally the Sentences of Paul), 
the Gr^orian, Hermogenian, and Theodosian Codes, and the 
later Novels ; all reduced into 154 sections, with no systematic 
arrangement, but touching upon all branches of the law, public 
and private, especially criminal law and procedura It was 
professedly intended to apply to all Theodoric's subjects, both 
Goths and Bomans ; but it is pretty generally admitted that 
this idea cannot have been fully realised, and that in some 
matters, e,g, the law of the family, Gothic customs must still 
have continued to prevail^ 

2. The Lex Bomana Visigothorum or Breviarium Alari- 
danum was a much more ambitious and important collection. 
It was compiled by commissioners appointed by Alaric II., 
king of the Western Goths, with approval of the bishops 

ATU^ustinvcLna^ p. 797 sq, [5th ed. p. 885. Also an edition by Eriiger in 3rd vol. 
of Ertiger, M. and S.*8 Collectio.] 

^ See Savigny, Gesch, d. r. R, vol. ii. p. 172 9q.; Oloden, D<u rom, ReehL 
im ostgUhiachen Beiehe, Jena, 1848 ; Stobbe, Oeteh. der deutseh. JUchttquellen 
(Leipsic, 1860-64), vol. i. p. 94 sq. The text was first published in 1579, from 
a MS. of Pithou's, in an appendix to Cassiodorus's Variarum Libri XII^ and 
is in most collections of the Leges Barbarorum ; that in Pertz*s Monurru Oerm. 
Hist, LegeSy vol. v. is by Blume. The last separate edition is that of Rhon, 
Comment, ad Edict, TTieodoriei, Halle, 1816. 
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and nobles, published at Aire in Gsaconj in the year 506, 
the original deposited in the treasury, and compared and 
certified copies sent down to all the greater officials of the 
kingdom, with instructions to allow no other law to be used 
within their jurisdictions on pain of death. In accordance 
with their commission the compilers selected their material 
partly from leges (statute law) and partly from jvs (juris- 
prudential law); taking what they considered appropriate, 
without altering the text except in the way of excision of 
passages that were obsolete or purely historical For the 
leges they utilised some 400 of the 3400 enactments (accord- 
ing to Haenel's estimate) of the Theodosian Code, and about 
30 of the known 104 post-Theodosian Novels; for the jvs, — 
the Institutes of (jaius, Paul's Sentences, the Gr^orian and 
Hermogenian rescripts, and the first book of Papinian's 
Responses (a single sentence). All of these, except Grains, 
were accompanied with an ''interpretation," which resembles 
the irUerpretatio of the XII Tables in this respect, — that it is 
often not so much explanatory of the text as qualificative 
or corrective. Gains is in an Epitome in two books, believed 
to have been only a reproduction of an abridgement already 
current, and dating from about the beginning of the fifth 
century. The Breviary exerdsed very considerable influence 
in Europe generally. This is traceable, for example, in 
the lex ScUica, in the Capitularies, and in the collections 
of styles of the early middle age ; and there is no question 
that, until the rise of the Bologna school in the twelfth 
century, it was from it, rather than firom the books of 
Justinian, that Western Europe acquired its scanty knowledge 
of Soman law.' 

3. The Lex Bamana Burgundionv/m, formerly, owing to a 
mistake of a transcriber, called Papianus. This is the collec- 
tion which Eling Gundobald, in publishing in 501 his code of 
native law {lex Bwrgtmdiomtm or Oundabada), had promised 

^ See Sayigny, op, ciL vol. u. p. 87 sq, ; Haenel's Prolegomena ; Stbbbe, vol. L 
p. 65 9q. ; Karlowa, Ronu RO. vol. i. p. 976 aq. The Breviary was first pub- 
lished in extenso by Sichard (Basle, 1528) ; but the authoritatire edition is that 
of Haenel, — Lex Bom. Wisigolhorum ad LXXVI libror. mantiscriptor, Jidem 
reeognovU . . . GfusL Haenel, Berlin, 1849. [Eriiger, QueUeti, § 40. It was first 
styled Bremairium by the writers of the sixteenth century.] 
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should be prepared for the use of his Eoman subjects. Its 
date, and even whether it was promulgated hy him or his son 
Sigismundy are uncertain : owing to the incorporation in it of 
certain passages bearing a close resemblance to some of the 
'' interpretations " in the Breviaiy, many jurists think it must 
be of later date than 506 ; but it is quite possible that the 
interpretations in question were borrowed by the compilers of 
both collections from an earlier source. The Bomano-Burgun- 
dian Code deals with private law^ criminal law, and judicial 
procedure, distributed through forty-seven titles, and arranged 
very much after the order of the Gundobada, from which it 
has a few extracts. Its statutory Boman sources are the same 
as those of the Breviary; the jurisprudential authorities 
referred to are Gains and Paul, the latter in his Sentences, 
and the former (only three times altogether) in some other 
book than his Institutes. In form it is not, like the Breviary 
or the Justinianian Digest and Code, a collection of extracts, 
but a consecutive and homogeneous compilation, something 
between a text-book and a code, with only occasional quotation 
of the writer's authorities in this way — ''secundum legem 
Theodosiani, lib. ix.," " secundum legem Novellam," " secundum 
Pauli sententiam," etc.' 

Section 83. — Oriental Collections 

A few years ago there was discovered in the convent on 
Mount Sinai a bimdle of papyrus leaves which seemed to con- 
tain part of a treatise on Graeco-Boman law. . Their finder. 
Dr. Bernardakis, made a transcript, which he forwarded to 
Dareste in Paris, by whom they were published in 1880. 
Since then they have been re-edited by Zachariae v. lingen- 
thal, Alibrandi, and Kriiger ; and may possibly be still further 
elucidated after a revision and, if practicable, photographic 

' See preface to Barkow, Lex RonuMia Burgimdionwn, Greifswald, 1826 ; 
Savignj, yol. ii. p. 9 a^., and vol. vii. (addition by Merkel), p. 30 sq, ; Blume, 
''Ueber den burgundischen Papianus," in Bekker and Muther's Jahrb, de$ ffem. 
SechtSy YoL ii. (1868), p. 197 9q. ; Karlowa, Jl^m. RG, vol. i. p. 988 sq. The 
first edition was by Cajas in 1666 ; the best is that of Blume, in Pertz's Monum, 
Germ, Hist, Legea, vol. iiL (1863), p. 605 ; the handiest that of Barkow (as above) 
[edited by de Salis, in JHonum, Germ, ffisLy Leg^im Sectio I. (1892).] 
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reproduction of the originalB. They have proved to be parts 
of a commentary on Ulpianus ad Sabinum, written after the 
TheodoBian Code, but before that of Justinian, and therefore 
between 439 and 529.^ The scholiast, who seems to have 
intended his book rather for educational than practical pur- 
poses, and may have been of the school of Beirout, makes use 
not only of the Theodosian, but also of the Gr^orian and 
Hermogenian Codes, drawing frequently upon the last, and, as 
Kriiger observes, creating the impression that it must have 
been of greater proportions than is usually supposed; and 
amongst the jurists to whom he refers are Marcian, Florentine, 
Paul, and Modestine. The papyri have thrown new light upon 
a few questions of historical jurisprudence, and it is possible 
that still more may be derived from them.^ 

Under the tide of Leges ConstarUini Theodorii et Zeonis 
there are extant, in Syrian, Arabic, and Armenian, in the 
British Museum, the Bodleian, and the National and Boyal 
libraries of Paris, Berlin, and St Petersburg, manuscripts of a 
collection of Syro-Boman law, dating from about the year 476, 
which was recently published by Bruns and Sachau under the 
title of Syri8ch'B<mi9c}ies BecfUdmchJ It is the opinion of 
Bruns that all the versions are from a Greek original of which 
no trace survives, but which he thinks must have been com- 

^ [Baron aays between 440-450 A.D. See CentrcUMaUf viL p. 68.] 
' See Dareste, in the Nouv. Hev, Hist, vol. iv. (1880), p. 648 9q, ; Alibrandi, 
in the SUidx e documenti di storia e diritta, vol. iiL (1882), p. SO aq, ; Kriiger in 
the Z, d, Sav, SHft {RA,), vol. iv. (1883), p. 1 tq.; Karlowa, Jt&m. JHO. voL i. 
p. 986 9q. [These fngments, inter aHa, throw some light on the law of guardian- 
ship. They are printed in Buschke's Jurisprud, Ant^iut, 6th ed. p. 816 aq,, 
and (edited by Kroger) in the CoUectio lib. AnUjutt^ Srd voL p. 269 f^.] 

' Syriach-BUmiaekea JReehtabueh aus dent fUf^len Jahrhundert . . . keratuge- 
ffebetif aberaetzt, u. erlauiert von Dr. K. O. Bruns u. Dr. E. Sachau, Leipsic, 1880. 
See review by Bluntschli, in the KriL VJS. /. Bechtawisaenaeh, N.F. voL iiL 
(1880), p. 648 9q.; also Karlowa, ESm. RO, voL L p. 987 sq. A Syrian version, 
from a British Museum MS., had been published, with a Latin translation, by 
the Dutch theologian and orientalist, Dr. Land, in his Anecdota Syriaca (Leyden, 
1862) ; but as, from want of acquaintance with law, it was not up to the mark, 
the edition of Bruns and Sachau was undertaken at the instigation and cost of 
the Berlin Academy. Some particulars are given by von Hube, in the Z. d. Sav. 
Stift, {ILA.)t vol. iii p. 17 a?., of a translation of the Law Book into Georgian in 
the seventeenth oentury, and from that into Russian in 1818 and 1828. [The 
work seems to have been compiled by an ecclesiastic of the church of Syria, see 
Esmein, M&anges, p. 408 a^.] 
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piled in Syria itself. As a repertory of Boman law it is of 
little or no value ; interesting no doubt as showing how, not- 
withstanding all the efforts of legislation, the law might 
become corrupted and degraded in the provinces by com- 
mixture with native custom, and to some extent by the 
ignorance of the jurists ; but adding scarcely a single iota to 
our knowledge of pure Eoman doctrine.* 

^ [It throws some light upon the law of sale (e,g, the ase o{arrae), see Esmein, 
op, cU. p. 418.] 



CHAPTER III 



THE JUSTmiANIAN LAW 



Section 84. — Justinian's Collections and his own 

Legislation 

" FLAVins Anicius Jxtstinianus, sumamed the Great, the most 
famous of all the emperors of the Eastern Eoman empire, was 
by birth a barbarian, native of a place called Tauresium in the 
district of Dardania, a region of lUyricum, and was bom, most 
probably, on May 11, 483. His family has been variously 
conjectured, on the strength of the proper names which its 
members are stated to have borne, to have been Teutonic or 
Slavonic The latter seems the more probable view. His own 
name was originally Uprauda. Justinianus was a Boman 
name which he took from his unde Justin who adopted him, 
and to whom his advancement in life was due. Of his early 
life we know nothing except that he came to Constantinople 
while still a young man, and received there an excellent edu- 
cation. Doubtless he knew Latin before Greek ; it is alleged 
that he always spoke Greek with a barbarian accent. When 
Justin ascended the throne in 518 A.D. Justinian became at 
once a person of the first consequence, guiding, especially in 
church matters, the policy of his aged, childless, and ignorant 
uncle, receiving high rank and office at his hands, and soon 
coming to be regarded as his destined successor. On Justin's 
death in 527, having been a few months earlier associated with 
him as joint-emperor, he succeeded without opposition to the 
throne." ^ 

^ From Professor Bryoe's article ** Justinian" in the Encyclopaedia Britannica, 
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Of his great projects at home and abroad none was at- 
tended with so much success as his scheme for making an 
authoritative collection of the law. Ambitious to carry out a 
reform more complete even than that which Theodosius had 
planned but failed to execute (p. 368) he took the first step 
towards it little more than six^ jnonths after the death of his 
uncle, in the appointment of a commission to prepare a collec- 
tion of the statute law. It was published in April 529 ; and 
in rapid succession there followed his Fifty Decisions (529- 
532), his Institutes (21st November 533), his Digest of 
excerpts from the writings of the jurists (16th December 533), 
and the revised edition of his Code, in which he incorporated 
his own legislation down to date (16th November 534). 
From that time until his death in 565 there followed a series 
of Novels (navellae constitiUiones), which were never officially 
collected, and of which probably many have been lost.^ 

The first intimation of his scheme was contained in a 
constitution addressed to the senate, of date 13th February 
528.^ There is reason for believing that he had already 
planned the compilation of all the collections we now possess, 
and he may even have had in view an eventual general codifica- 
tion in the modem sense of the word. But this constitution 
contained no hint of anything beyond a collection of statute 
law (leges), — of all that was worth preserving in the Gregorian, 
Hermogenian, and Theodosian Codes, and the later enactments 
of his imperial predecessors. He informed the senate that for 
its compilation he had nominated a commission of ten members, 
mostly ministers of state, but including Theophilus, who was 

Yol. ziii. p. 792 sq, [of the 9th edition] ; to which, and to another article with the 
same title in the third yolame of Smith's Didumary of Christian Biography, from 
the pen of the same learned writer, the reader is referred for an account of the 
emperor's administration of the empire, his ecclesiastical policy, and his wars and 
foreign policy generally. For the present those who would go more fully into 
his history must consult the pages of Gihbon. [In an article in the English Hia- 
tcrical Review for October 1887, pp. 657-686, Mr. Bryce has shown that a life of 
Justinian attributed to a clerical writer called Theophilus, asserted to hare been 
Justinian's preceptor, from which a number of biographical details in current 
circulation about him have come, is without authenticity.] 

^ [On the general history of Justinian's codification, see Eriiger, Quellen, 
42-48, and § 63 ffq.] 

' Const, ** Haec quae necessario," which forms the let preface to the Code. 
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a professor at Constantinople, and two barristers of distinction. 
They were instructed to reject all enactments that had gone 
into disuse and all that they considered of no practical vcdue ; 
and were authorised to abridge those they accepted, and make 
such alterations in their language as they considered necessary 
or expedient The work was completed in little more than a 
year, and officially ratified, under the name of Jnstinianeus 
Codex, by a constitution of 7th April 529, addressed to Menna, 
one of the praetorian prefects.^ The emperor therein declared 
that the new collection was in future to be regarded as the 
sole repertory of statute law throughout the empire, reference 
to the earlier collections being expressly prohibited ; and that 
those of its provisions that had originally been addressed to 
individuals, and that hitherto had ranked only as rescripts, 
were now to be received with all the authority of general 
enactments (l^es edictales). As for the statutory enactments 
of the republic and the senatusconsults of the early empire, 
these had long ceased to be referred to as authoritative 
monuments of legislation; they were recognised only in the 
form in which they had been embodied in the writings of the 
jurisconsults, and were regarded as part of the jus or juris- 
prudential law rather than of the leges or statute law. 

It was to this jurisprudential law (vetus jvs) that Justinian 
turned his attention in the next place. Notwithstanding the 
limitation imposed by the Yalentinian ''Law of Citations" 
(§ 76), in bulk it was excessive and in quality unequal, while 
in certainty it left much to be desired ; and it therefore seemed 
to the emperor expedient that it should be thoroughly sifted 
and reduced into more manageable compass. In this scheme 
he was seconded, if not prompted, by Tribonian, who had 
become Quaestor of the Boyal Palace, and whose name will 
ever be associated with Justinian's as that of the master-spirit 
of the latter's law-reforms. There can be little doubt that 
Tribonian was the real author of the constitution, addressed to 
himself,^ in which the lines were laid down upon which the 
new collection was to be constructed. Under the name of 

^ Ccnat, '* Summa rei publicae," — the 2iid preface to the Code. 
^ Const. " Deo anctore " of 16th December 530, in the preface to the Digest, 
and again in Cod, i. 17, 1. 
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IHgesta or Paridectae, divided into fifty books, each subdivided 
into titles, and arranged generally after the order of topics in 
the Julian consolidation of the Edict, it was to embody such a 
selection of extracts from the writings of those of the old jurists 
whose authority had been recognised by earlier sovereigns ® as 
would afford an exposition of so much of the law still in 
observance as had not been already promulgated in the recently 
completed collection of statutes. To aid him in the execution 
of the work Tribonian was empowered to appoint such coad- 
jutors as he thought fit. While he and they were required 
on the one hand, in testimony of their strict adherence to the 
general design, to insert at the head of each extract the name 
of its author and the particular treatise of his from which it 
was taken, they had on the other hand a very large discretion 
in their choice of materials and in their mode of dealing with 
them. The Yalentinian law had forbidden any reference to 
the notes of XJlpian and Paul upon the writings of Papinian, 
and had declared that, where there was difference of opinion 
amongst the jurists, that of the latter (unless there was a 
majority against him) was to prevail; but the compilers of 
the Digest were relieved from any such restrictions and 
authorised to use their own judgment as to which of two or 
more conflicting dicta should be preferred. Furthermore, they 
were empowered to delete superfluities and redundancies, to 
alter expressions, and even to interpolate a word or phrase 
where it was deemed expedient ; for the design of the emperor 
was to publish, not a historical view of the law, but an 
authoritative statement of it as it then stood, which should be 
beyond controversy and everywhere be received as definitive. 

Tribonian associated with himself sixteen colleagues, of 
whom four were law-professors, and eleven were members of 
the bar. Even before they had commenced their labours 
Tribonian had discovered that there were moot points in the 
law which could be satisfactorily settled only by imperial 

^ '* Antiquoram pradentium, quibus auctoritatem oonscribendarom inter- 
pretandarnrnque legum sacratissimi Principes praebuernnt" (Const, eit § 4). 
This description included not only those who had enjoyed the Jus respondejidi 
ex auetoriUUe princijns (mprOj § 59), but also those not so privileged (such as 
Gains), whose writings ei^oyed imperial sanction under the " Law of Citations'* 
(§ 76). 
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authority ; and as the work progressed more and more of them 
became apparent. All controversy in r^ard to them was set 
at rest by a series of enactments of Justinian's in the years 
529-532, which got the name of "the Fifty Decisions" (Quinqua- 
girUa Decisiones)^ and which there is some reason for supposing 
formed a collection by themselves before their incorporation in 
the second edition of the Gode.^ 

When the Digest was nearing its completion another work 
was taken in hand, which had been foreshadowed in the 
constitution " Deo auctore." ^ This was the little volume so 
well known under the name of Justinian's Institutes (Justiniani 
InstittUiones), — an elementary treatise for the use of students. 
Its preparation was entrusted to Tribonian, Theophilus, and 
Dorotheus, but seems to have been really accomplished by the 
two last, who were professors in Constantinople and Beirout 
respectively.^^ Its foundation, according to the emperor's 
instructions, was the Institutes of Gaius, which had long been 
the introductory text-book in the law-schools. In its prepara- 
tion its compilers had a much freer hand than in the Digest. 
They were enjoined to expunge everything that was antiquated, 
and to introduce whatever in their judgment was necessary to 
make the little book a faithful though elementary exposition 
of Justinianian law. In this way the detailed accounts in 
G^us of institutions that before the time of Justinian had 
gone out of date, all disappeared, a brief reference to them 
being introduced only here and there ; some rules and defini- 
tions were incorporated from the Libri VII. rerum quotidianarum 
of Gains, and the elementary works of Marcian, Ulpian, Floren- 
tine, and other classical jurists ; and a great body of new matter 
was inserted displaying the amendments of the latter emperors, 
among which special prominence was given to the legislation 

^ " Nostras constitutiones, per quas, saggerente nobis Triboniano, . . . antiqui 
juris altercationes placavimus '* (Just. Inst. i. 5, § 3). 

* ''Sicut libro L constitntionum invenies :" in the Turin Gloss on the In- 
stitutes, in Sayigny, Oesch, d. r, E. vol. ii. p. 452. 

* CoTut, cU, § 11. See also ComL ''Tanta," § 11 (in pref. to Dig. and in 
Cod. i. 17| 2), 9.Jid proeni. Inst. 

^° [Attempts have been made, from observation of style, etc. to distinguish 
the parts composed by Theophilus from those by Dorotheus. See Buschke, in 
the preface to his edition of ^e Institutes, 1868, p. yL aq.] 
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of Justinian himself. The way in which this was done is 
objectionable, and mars the work as a whole ; for in form the 
emperor is the relator ; and it is unpleasant to have him parad- 
ing so frequently his own wisdom, humanity, and beneficence, 
and drawing comparisons between himself and his predecessors, 
all to his own advantaga 

The Institutes were published on the 2l8t November 
533; the Digest or Pandects (Dtgesta, Pandedae) followed on 
the 16 th December of the same year. Three constitutions 
of that date announced its completion, — one, known as 
"Tanta," ratifying the work, which was addressed to the 
senate and the world ; another, known as " AeBcoKcv'* which 
was substantially a Greek version of the first ; and the third, 
known as '' Omnem rei publicae," addressed specially to the 
professors in the law-schools.^^ Three years had sufl&ced 
to reduce the mass of the old jurisprudence {fus vetus) to 
about one -twentieth of its bulk. This had been facilitated 
by a division of labour; the commissioners having formed 
themselves into three sections, to each of which were confided 
all the books of a particular class, — those bearing on the jus 
civile to the first, those bearing on the fus honorarium to the 
second, and those not properly rangeable under either of those 
heads to the third.^ The matter selected by those three 
sections seems then to have been submitted either to the 
whole conmiission or an editorial committee, at whose hands 
it was distributed under appropriate rubrics, and submitted 
to a second revision, in which manifest superfiuities were 
expunged,^* contrarieties removed,^* and expressions varied or 
words interpolated so as to adapt the doctrine to the altered 

^^ All three are printed in the preface to the Digest ; the ''Tanta" also in 
Cod. i. 17, 2. 

^ It was Blume that, from internal evidence, discorered the modus operandi 
of the commissioners, which explains the otherwise confusing arrangement of 
the extracts in the several titles. HIb paper is in the Z. /. ffeseh. R W. vol. iv. 
(1820), p. 257 9q, An account of the results at which he arrived will be found in 
Roby, IrUrodtuAiony p. xlvi. sq, 

" All this was in accordance with the instructions contained in ContL '' Deo 
auctore," §§ 7-10. 

'^ Justinian, in Const, "Tanta," § 15, denies that any contradictions are to 
be^ found in the Digest. But there are not a few passages in it which not all 
the skill of the civilians has yet been able to reconcile. 
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state of the law.^^ The whole was then arranged in seven 
parts and fifty books. The division into seven parts was 
made apparently in view of a readjustment of the course of 
study in the schools ;^^ that into books was in compliance 
with the emperor's instructions in the "Deo auctore/' and 
was not accomplished without some humouring of the subject- 
matter.^^ Each book, with the exception of the three on 
legacies, contains a greater or smaller number of rubricated 
titles; these again contain each a varying number of laws 
or fragments, some of no more than a word or two that serve 
as a connecting-link between what precedes and follows, others 
filling two or three pages; and all but the shortest of those 
fragments are subdivided into paragraphs.^^ Each law, or 
rather fragment, is an excerpt from some treatise of an earlier 
jurist ; and this, in compliance with Justinian's instructions, 
is invariably quoted at the commencement.^^ The nature of 
the books laid under contribution has been indicated in 
previous sections (§§ 61-64) in commenting on the literary 
activity of the jurists of the earlier empire. Their numb^ 
was very considerable, but all from the pens of thirty-nine 
writers. The earliest is Quintus Mucins Scaevola (p. 248), 

^ Such alterations and interpolations are often spoken of as "Tribonian*s 
emblems " {emblemcUa Triboniani). It is only in regard to a very few of the 
Digest extracts that we have the means of judging how far Uie text was 
manipulated ; but a comparison of some of these with the presumably original 
versions of them preserved in the Vatican Fragments and elsewhere is given by 
Mr. Roby in his ItUrodtteiion, chapter v., and is very instructive. [Considerable 
light has been thrown upon Tribonian's interpolations by reoent inquiries, and 
particularly by Lenel {infra, n. 21) ; Gradenwitz, Interpolatumen in den Pandek- 
ten, Z. d, Sav, StifL {R.A.) 1885, vol. vL p. 56 sg. ; vol. vii. p. 45 9q. ; and 
Eisele, Z, d, Sav. StifL (R,A.) 1886, vol. vil p. 15 9q. ; 1889, vol x. p. 296 sq. ; 
1890, voL xi. p. 1 9q,; 1892, vol. xiiL p. 118 9q, ; 1897, vol. xviiL p. 1 sq.] 

^< On this division, see Justinian himself iu Ctynst. '*Tanta" and *' A^dcuicev," 
§§ 2-8 ; £yssenhardt, Jxutinians IHgesten naeh DriUhHlen, Partes^ BUchem^ 
Titdn, u. FragmenUn (Leipeic, 1845), p. 44 8q, ; Roby, Introd. p. xxix. sg. 

^^ In order to eke out the fifty, the matter of legacies had to be spread over 
three books (xxx.-xxxiL), often called the 1st, 2nd, and 3rd books de U^is, 
none of them subdivided into titles. 

^^ This explains the now usual method of citation : Dig, xi. 7, fr. 8, § 3, or 
sometimes fr. 8, § 3, Dig. de religiosia (xL 7). [As to the various methods of 
citation, see Roby, Introduction, chap. 18. The numeration of fragments and 
paragraphs was much later than Justinian.] 

^ As, in the fragment referred to in last note, — ''Ulpianus, libro xxv. ad 
Edictum." 
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not to be confounded with Q. Cervidius Scaevola (p. 303); 
he is the only jurist of the republic from whose works any 
direct extract is preserved.^ The latest are Hermogenian 
and ArcadiuB Charisius (p. 307), who are supposed to have 
flourished about the middle of the fourth century after Christ. 
The most largely utilised is Ulpian ; he furnishes about one- 
third of the whole Digest, the greater part being from his 
Commentary on the Edict. Paul supplies about one -sixth 
of the whole ; and next in importance, so far as the bulk 
of their contributions is concerned, come Papinian, Julian, 
Pomponius, Q. Cervidius Scaevola, Gains, and Modestine.^* 

The order of sequence of the books and titles in the 
Digest is at the first sight somewhat incomprehensible, and 
from a modefn point of view anything but satisfactory. It 
is not a systematic exposition either of the rights of individuals 
or of the law by which they were regulated, but rather of the 
magisterial and judicial measures employed for their pro- 
tection and vindication. The method is substantially that 
adopted by Julian in his consolidation* of the Edict (p. 289). 
This was in accordance with Justinian's instructions ; and for 
those for whom his collection was destined was not without 
its advantages. But it is at first a little perplexing to a 
modem to find (for example) the matter of pacts or agree- 
ments dealt with in the second book, real and consensual 
contracts in books 12-19, but stipulations postponed to the 
forty-fifth ; to find property dealt with in the sixth book, and 
its exposition resumed in the forty-first ; to see the disabilities 
of minors explained in the fourth book, but guardianship 

^ [There is an extract, bat probably taken at second hand, from Aelios 
Gallns in D, 1. 16, fr. 157. See Roby, TtUrodudion, p. cxxiii. ; supnif p. 248.] 

^^ In Hommers Palvngeriesia libror, juris veterum (8 vols., Leipeic, 1707) the 
extracts from each author are collected, re-arranged according to the books of 
his from which they were taken, and printed consecutively ; and the order 
given above is determined by the number of pages of the PaZingenesia which the 
contributions of each of those j uris ts occupy. [I n 1 888-8 9 was published at Leipsic 
the PalingcTiena juris civilis of 0. Lenel — a magnificent work in two volumes 
quarto, forming a compendium of texts of the ante-Justinianian jurists, in their 
natural order, as handed down to us fragmeutarily in the Digest and other 
sources, with notes on the probable interpolations by the Digest compilers. It 
thus forms a restoration, so far as possible, of the works of each jurist. It 
excludes, however, Qaius* Institutes, Paul's Sentences, and Ulpian's Rules.] 
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introduced only in the twenty-sixth and twenty-seventk All 
this, however, has its historical explanation." The order of 
sequence of the fragments in the individual titles was also 
somewhat perplexing until the key was supplied by Blume 
(supra, p. 381). In many titles the groimd seems to be gone 
over a second and often a third time. One is disposed to 
think that this might to a great extent have been avoided 
had the final revision been more deliberate. But expedition 
was one of the things at which Tribonian aimed ; as witness 
the allowance of no more than a fortnight between the publica- 
tion of this great body of law and its coming into force all 
over the empire. So, to save time, the matter appropriate 
to any particular title, as brought up by each of the three 
sections into which the commission had been divided, as a 
rule was thrown into it as it stood, the largest contribution 
usually getting precedence ; the revisers were content to leave 
mere repetitions undisturbed, and to expunge only what was 
irrelevant or contradictory. In the title locati {Dig. xix. 2), 
for example, there are in all 62 fragments. The first 38, 
with four or five exceptions, constitute what is called the 
Sabinianian group, — ^the contribution of the section that dealt 
with works on the jus civile; fragments 39-52 constitute the 
so-called Edictal group, contributed by the section entrusted 
with the treatises on the jus honorarium; fragments 53-56 
form the so-called Papinianian group, — the contribution of the 
third section; while the remainder mostly belong to what 
recent editors r^ard as an appendix to all three. The same 
mode of treatment is observable all through the Digest, 
although every now and then may be noticed the interpola- 

® See Roby, Introduction, pp. xxzi-zlyi. He observes (p. xxxiii.): "The 
Digest is a handbook for practitioners, not a aystematio treatise for students. 
It treats of who are judges, who are plaintiffs, and how they can get defendants 
into court, what matters are actionable, the effect of a judgment and the means 
of enforcing it, and then other remedies, such as injunctions and recognisances " 
(t.0. interdicts and praetorian stipulations). "Matter necessary for the ex- 
planation of the yarious actions is prefixed, often in separate titles, and coguate 
matter is sometimes appended in other titles." (E,g. the law of espousals, 
marriage, dowries, dotal settlements, and the matrimonial relation generally, is 
grouped round the discussion of the a^io rei taeoriae), " It is the insertion of 
these prefatoxy and explanatory titles and occasional digressions which often 
prevents a student from catching the main lines of the arrangement." 
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tion of an Edictal or Papinianian fragment in the middle of a 
series of Sabinianian ones, or vice versa, when it is necessary 
as a qualification of or an addition to what precedes.^ 

Soon after the publication of the Digest, Justinian com- 
missioned Tribonian, Dorotheus, and two or three others to 
prepare a new edition of the Code of statute-law of 529. 
This had become necessary in consequence of the numerous 
amendments introduced by the emperor during the six years 
he had filled the throne. The terms of the commission are 
not preserved, but the scope of it is indicated in the consti- 
tution "Cordi nobis" of 16th November 534,^ whereby the 
new collection was ratified under the name of Codex Justmi- 
anetts repetUae praeUctionis, This is the edition that we now 
possess. Owing to the entire disappearance of all copies of the 
earlier one it is impossible to say with certainty whether or not 
they proceeded on the same lines; but from the emphasis 
that the emperor, in the constitution referred to, puts on the 
phrase repetita praelectio, it is more than probable that the only 
changes consisted in the deletion of what had ceased to be 
law,^ and the introduction of some four hundred enactments 
of Justinian himself, including the Qmnqiiaginta Deeisianes 
(p. 380). The arrangement follows that of the Edict rather 
more closely than does the Digest The division is into twelve 
books, whose relation to the Digest is roughly this : — 

Part i. of Digest = Books 1, 2 of Code. 
„ iL „ = Book 3 „ 

» lU. „ = „ 4 „ 

99 ^' 99 ^ » " n 

„ vii. „ = Books 8-12 „ 

The Code, however, especially in Books 1 and 9-12, contains 
much in reference to political, ecclesiastical, criminal, municipal, 
fiscal, and military institutions, that has no counterpart in the 

^ See auprcLf note 12, 

^ It is addressed to the senate, and will be found in the preface to the Code. 

^ Either by accident or design one or two enactments were deleted which are 
founded on in the Institutes ; for example, in ii. 10, §11, and ii 20, §27. [As 
to the second of these Institutional passages, see Cod. vi. 48. We get an account 
of the constitution from the Scholia to the Basilica and some other sources.] 

25 
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Digest Each book is subdivided into titles, much more 
numerous than in the jurisprudential collection ; and each title 
contains a greater or smaller number of laws {Ug€$\ the longer 
ones being subdivided into paragraph&^ In compliance with 
Justinian's instructions the laws in the titles are arranged 
chronologically; the name of the emperc»r from whom each 
proceeded, and the body or individual to whom it was addressed, 
are mentioned at the head of it {inscription and the place and 
time of its issue (if known) at the end {subscriptio). The 
collection contains between 4600 and 4700 enactments, of 
which more than the half were originally rescripts. The ktter 
have manifestly been much abridged ; and comparison with 
corresponding versions in the Theodosian Code shows that even 
the constitutions of Constantine and Theodosius have often been 
considerably curtailed. The earliest in the collection is a rescript 
of Hadrian's and the latest a law of Justinian's dated about a 
fortnight before the Code was published. There are only 23 
prior to the time of Septimius Severus. He and his son 
CaracaUa are responsible for about 190, Caracalla alone for 
nearly 250, Alexander Severus for about 450, Gordian HL 
for more than 270, Diocletian and Maximinian for more than 
1200, Constantine for over 200, Yalentinian IL, Theodosius L, 
and Arcadius for about the same number, Yalentinian II. alone 
for nearly 170, Arcadius for about 180, Theodosius U. for about 
190, and Justinian for about 400.^ 

The name of Novels {novdUu constittUiones post Codicem) is 
given to the enactments of Justinian subsequent to the publica- 
tion of the Code. They are mostly in Greek, some in both Greek 
and Latin, and a very small number of peculiarly local interest 
in Latin alone. The greater number relate to public and ecclesi- 
astical affairs ; but some of those dealing with the private law, 
especially those reforming the law of intestate succession, are of 
the very highest importance. They do not seem ever to have been 
officially collected, and only about 170 have been preserved.^ 

' Hence the iisaal mode of citation, — Cod. vi. 23, /. 21, §5, or sometimes 
L 21, § 5, (7. <2e testament (tL 28). [See supra, p. 882, n. 18.] 

^ There are chronological lists in HaenePs Carp, leg. ab imperaJtorSb. Itonu ante 
Jtutinianum latarum (Leipsic, 1857), and in an appendix to Kriiger's edition of 
the Code. 

* See Biener's Geschichte der NoveUen Justinians, Berlin, 1824. A complete 
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Taking his enactments in the Code and his Novels together, 
we have of Justinian's own legislation not far short of six 
hundred constitutions. Diocletian's contributions to the Code 
are more than twice as numerous, but most of them professed 
to be nothing more than short declaratory statements of pre- 
existing law; whereas Justinian's, apart from his Fifty 
Decisions, were mostly reformatory enactments, many of those 
in the Novels as long as an average Act of Parliament, and 
dealing with diverse matters under the same rubric They cover 
the whole field of law, public and private, civil and criminal, 
secular and ecclesiasticaL It cannot be said that they afford 
pleasant reading; they are so disfigured by redundancy of 
language, involved periods, and nauseous self-glorification. But 
it is undeniable that several of those dealing with the private 
law embody reforms of great moment and of most salutary 
tendency. The emperor sometimes loved to pose as the 
champion of the simplicity and evenhandedness of the early 
law i^avtigvfwm, statvmi renovarUea sancimus, etc.), at others to 
denounce it for its subtleties (arUiquae subtUiiatis Ivdibri/umi 
eaypdlmUs) ; sometimes he allowed himself to be influenced by 
his own extreme asceticism, and now and again we detect traces 
of subservience to the imperious will of his consort ; but 
in the main his legislation was dictated by what he was pleased 
to call hvmanUcbs so far as the law of persons was concerned, 
and by naturalis ratio and public utility so far as concerned 
that of things. The result was the eradication of almost every 
trace of the old fus QmrUvum, and the substitution for it, under 
the name of jvs Bomamim, of that cosmopolitan body of law 
which has contributed so largely to almost every modem system. 

Seotion 85. — Changes in the Law of the Family 

With the Christian emperors the last traces disappeared of 
the old conception of the faimlia as an aggregate of persons 
and estate subject absolutely to the power and dominion of its 
head. Mamts, the power in a husband over his wife and her 

aooount of the sourceB from which those extant hare been obtained may be expected 
in the Prolegomena to SchoeU's edition of the Norels now in course of publica- 
tion. [This has since been published, see infrct, p. 411, n. 10.] 
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belongings, was a thing of the past; they stood now on a 
footing of equality before the law ; perhaps it might be more 
accurate to say, at least with reference to the Justinianian legis- 
lation, that the wife was the more privil^ed of the two in 
respect both of the protection and indulgence the law accorded 
her. With tmlwua the old confiEurreation and coemption had 
ceased, marriage needing nothing more than simple interchange 
of consent,^ except as between persons of rank or when the 
intention was to legitimate previous issue ; in the latter case a 
written marriage settlement was required,^ and in the former 
either such a settlement, or a marriage in church before the 
bishop and at least three clerical witnesses, who granted and 
signed a certificate of the completed union.^ Second marriage, 
which the Julian and Papia-Poppaean law enjoined upon widows 
under fifty, was discountenanced by Theodosius and his suc- 
cessors, and latterly entailed forfeiture of the lucra nuptialia of 
the first, in favour of the children who were the issue of it.^ 
The legislation of the Christian emperors on the subject of 
divorce, largely contributed to by Justinian in his Novels, has 
already (p. 356) been referred to.^ In r^ard to the dos many 
new provisions were introduced, principally for curtailing the 
husband's power of dealing with it while the marriage lasted, 
enlarging the right of the wife and her heirs in respect of it, and 
simplifying the means of recovering it from the husband or his 
heirs when the marriage was dissolved.^^ Between the time of 
Constantino and that of Theodosius and Yalentinian it had 
become the practice for a man to make a settlement on his 
intended wife of a provision which was to remain his property 
(but without the power of alienation) during the marriage, but 
to pass to her on his predecease ; it got the name of donatio 
ante nuptias, or sometimes, as being a sort of return for the das, 
antiphemcL. The earliest legislation about it was by the last- 

^ Cod, y. 4, 22 ; Nov, oxTii. cap, 4. [But see aupra, p. 828 ; cf. Qirard, p. 148.] 

' Just, in Ck)d, y. 27» 10, pr. 

' Just, in Nov, cxyiL eapp, 4, 6. [An inttrumentum dotale seems to haye 
been here also necessaiy.] 

^ 6rat. Valent and Theod. in Cod, v. 9, /. 8 ; Leo and Anthem, eod. tU, 
I, 6 ; Just. eod. tit, I, 10, and in Nov, xxii. capp, 21-28. 

B Theod. and Valent. in Cod, y. 17, 8 ; Justinian, eod, tit, U. 10-12, and 
Noyels xxii. cxyii. cxxvii. and cxxxiy. 

* See Just Cod. y, 12, II. 29-81 ; y. 18, l. un. 
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mentioned emperors; Zeno and Justin followed suit; and 
Justinian, in Code and Novels, published five or six enactments 
for its r^ulation. The general result was that wherever a dos 
was given or promised on the part of the wife, there a donatio 
was to be constituted on the part of the husband ; that if one 
was increased during the marriage, a corresponding increase was 
to be made to the other ; that it might be constituted after the 
marriage without infringing the rule prohibiting donations 
between husband and wife (which caused Justinian to change 
its name to donatio propter nuptias); that the wife might 
demand its transfer to her (as she could that of the dos) on her 
husband's insolvency, but under obligation to apply its income 
to the maintenance of the family ; and that, on the dissolution 
of the marriage by her husband's death or by a divorce for 
which he was in fault, she had ample remedies for reducing it 
into possession.^ 

The change in the complexion of the relations between 
husband and wife under the Christian emperors, however, was 
insignificant when compared with that which had overtaken 
the relation between parent and child. Justinian in his 
Institutes reproduces the boast of Gains that nowhere else had 
a father such power over his children as was exercised by a 
Soman paterfamilias.^ True it is that the patria potestas in 
name still held a prominent place in the Justinianian col- 
lections ; but it had been shorn of most of the prerogatives 
that had characterised it during the republic To expose a 
new-bom child was forbidden under penalties.^ To take the 
life of a grown-up one — unless it was a daughter slain with 
her paramour in the act of adultery ^® — ^was murder ; ^^ for the 
domestic tribunal, with the judicial power of life and death in 
the paterfamUias at its head, had long disappeared For the 
same reason a parent could no longer sell his child as a slave ; 
at least he could do so only when the child was an infant, 
and he in such extreme poverty as to be unable to support it.^' 
Even the right to make a noxal surrender of his son to a 

^ See Inst, ii. 7, § 8, and tit. Cod, de don, amte mipt, (v. 8). 

B Inst. i. 9, § 2 [supra, p. 28 n.]. 

> Valent. Val. and Grat in Cod, viii. 61, 1. 2 ; Jr^ eod. tiL I. 8. 
i<> Dig, xMiL 6, fr. 20, fr. 22, 8§ 2. 4. " Const, in Cod, ix. 17, 1 un, 

^^ Const, in Cod, iy. 48, 2. [The text bb,j9 JUium Jiliamve sanguinolenlos,] 



^ 
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party who had suffered firom the latter's delict had silently 
become obsolete, — so greatly had ' altered sentiment, in 
sympathy with legislation, curtailed the power of the TpaJter- 
favMlias over those in his potestas?^ All that remained of it 
in the latest Justinianian law was no more than is sanctioned 
in most modem systems as natural emanations of the paternal 
relationship, — the rights of moderate chastisement for offence, of 
testamentary nomination of guardians, of giving e^ filivs/amilias 
in adoption, of pupillary substitution (enlarged by Justinian), 
and of withholding consent from the marriage of a child 
(subject to magisterial intervention if done unreasonably).^^ 
How the right of the paterfamilias over the earnings and 
acquisitions of his children was modified by the recc^nition of 
the pecuLiv/m, eastrmse vd quasi has been shown in a previous 
section (p. 322). But the modification was carried to such an 
extent by the Christian emperors as finally to n^ative the 
father's ownership altogether, except as regarded acquisitions 
that were the outcome of funds advanced by him to his filivA- 
famUias for his separate use (jpecvliumprofecticiwm)}^ Of some 
of the child's acquisitions his father had, down to the time of 
Justinian, the life-interest and right of administration ; but by 
his l^islation even these might be excluded at the pleasure of 
the persons from whom the acquisitions had been derived.^^ 
By the classical law, the father's radical right in his son's 
peciUiwm, castrense revived on the latter's death ; for if he died 
intestate the former appropriated it, not as lus son's heir, but 
as an owner whose powers as such had been merely temporarily 
suspended.^^ But, by one of the chapters in the famous Kovel 
on the law of intestate succession, even this prerogative of the 
paterfamilias was abolished, and all a child's belongings except 
his pectditim profectici/um recognised as his own in death as 

» Inst. iv. 8, § 7. " [See Dig. xxiii. 2, 19.] 

^ Inst^ ii. 9, § 1 ; Cod. vL 61, 6. " Nw. cxvii cap. 1. 

^' UIp. m Dig. xix. 17, 2. In the later ante-Jostinianiaii law the father 
did not take if his son, who had died intestate, was survired hy children or 
brothers (Ingt. iL \% pr.). [Whether the father took under Justinian's law, 
"nuUis liberie vel fratribus superstitibus," by title of inheritance or jure peeulii 
is a disputed question, and.depends for its solution upon the meaning to be given 
to jus covimum in the just cited passage in the Institutes. The better opinion 
is that he took jure peciUii prior to the 118th Novel ; cf. supra^ p. 323, n. 14.] 

\ 
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well as in life, so that, if any of them should pass to his parent 
on his intestacy, it should only be by title of inheritance and 
in the absence of descendanta^^ 

In every other branch of the law of the family the same 
reforming spirit was manifested. Adoption was no longer 
followed in all cases by a change of family for the adoptee, 
but only when the adopter was in fSstct one of his parents, such 
as a paternal or maternal grandfather, — ^when there was a 
natural potestas to underlie and justify the civil one.^^ The 
modes of legitimation of childr^i bom out of wedlock, especially 
that by subsequent marziage of the parents, first introduced by 
Constantine,^ were regulated, and the extent of the rights of 
the legitimated issue carefully defined^^ Emancipation was 
sbnplified, and the old procedure by sales and manumissions, 
which degraded the child too much to the level of a slave, 
\^ abolished.^ Tutory at law was opened to the pupil's nearest 
kinsmen, whether on the father's side or the mother's;^ and 
the mother herself, or the child's grandmother, might be 
allowed under certain conditions to act as its guardian.^ 
Slaveiy was often converted into the milder condition of 
colonate (§ 76); but even where this did not happen, the 
rights of owners were not allowed to be abused ; for slaves 
were permitted to claim the protection of tl^e magistrate, and 
cruelty by a master might result in his being deprived of his 
human property.^^ Kinship that had arisen between two 
persons when one or both were slaves (servUia cogncUio) was 
recognised as creative not only of disabUities but of rights.^ 
The modes of manumission were multiplied, and the restric- 
tions of the legislation of the early empire (p. 316) abolished ;^ 
and a freedman invariably became a citizen, Junian latinity 
(p. 317) and dediticiancy being no longer recognised.^ 

w Nod. cxviii. cap. 1. " Just in Cod. viii 47, 10. » Cod. v. 27, 6. 

^ Just in Cod. y. 27, U. 10, 11 ; Nov. xiL cap. 4 ; Ixxiv. prarf. eapp. 1, 2 ; 
Ixzziz. eapp. 8-10. [See Meyer, EHfn, Coneubinat, Leipsic, 1896.] 

« Just Cod. viiL 49, 5, 6. 

^ Just Cod. TL 68, 16, § 4 ; Nov. czviii. cap. 6. 

^ This had heen allowed even before the time of Justinian. See the 
enactment of Valent Theod. and Arcad. in Cod. v. 86, 2. See also Nov. cxiv. 

» Inst. L 8, 2. « Inst. in. 6, 10. ^ Inst. i. 6, 1. 

* Cod. vii. 6, vii. 6 ; Inst. i. 6, 8. 
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Section 86. — ^The Law of Pbopeety and Obligation 

In the law of property the principal changes of the 
Christian empire were the simplification of the forms of con- 
veyance, the extension of the colonate, the introduction and 
regulation of emphyteusis, and the remodelling of the law of 
prescription. Simplification of the forms of conveyance was 
necessary only in the case of res marusipiy for res nee mancipi 
had always passed by delivery. From the Theodosian Code it is 
apparent that movable res mancipi usually passed in the same 
way from very early in the period ; qjid that for the mancipa- 
tion of lands and houses — ^for in jure cessio had disappeared 
with the formular system — a solemnis traditio, a written 
instrument and delivery following thereon, and both before 
witnesses, was gradually substituted.^ Of this there is no 
trace in the Justinianian Code. For the emperor abolished 
all remains of the distinction between res mancipi and nee 
mancipi, between full ownership, bonitarian ownership, and 
nudum JUS Qwiritium^ placing movables and immovables on a 
footing of perfect equality so far as their direct conveyance 
was concerned.^ But as r^arded the possession required of 
an alienee to cure any defect in the conveyance, he made a 
marked difference between them. For, amalgamating the old 
positive usucapion of the ju^ civile with the negative " pro- 
longed possession" (tangi temparis possessio) that had been 
introduced in the provinces (probably by the provincial edict), 
he declared that possession on a sufficient title and in good 
faith should in future make the possessor legal owner of the 
thing possessed by him, provided that the possession of himself 
and his author had endured uninterruptedly for three years in 
the case of a movable, and in the case of an immovable for ten 
years if the party against whom he possessed was resident in 
the same province, or for twenty if he resided in another ona* 

The effects of the extension of the colonate have already 
been referred to (§ 76). The same causes that had led to it 
induced the introduction of emphyteusis:^ an institution 

^ Theod. Aroad. and Honor, in Theod. Cod. ii. 29, 2, §§ 1. 2. 

* Cod, viL 81. * Inst, ii. 6, pr. ; Cod, vii. 31. 

^ On emphytensia, see Lattes (as in § 76, note 1), chaps, i. and iii. ; Francois, 
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which had previously existed in some of the Eastern provinces 
when independent, and which came to be utilised first by the 
emperors, then by the Church, and afterwards by municipalities 
and private landowners, for bringing into cultivation the large 
tracts of provincial land belonging to them which were unpro- 
ductive and unprofitable through want of supervision on the 
spot One somewhat like it had long existed both in Italy 
and in some of the western provinces under the name of ager 
vedigcUis, — an inheritable lease for a long term of years, 
usually from a municipality, which gave the grantee rights 
much greater than those of an ordinary tenant ; but this 
Justinian assimilated to emphyteusis. The nature and con- 
ditions of the latter were carefully defined by Zeno and 
amended by Justinian himself.'^ The emphyteuia, as the 
grantee of the right was called, did not become owner ; the 
granter still remained dominus, all that the grantee enjoyed 
being a jus in re cUiena, but de facto so extensive as hardly to 
be distinguishable from ownership. It conferred upon him 
and his heirs a perpetual right in the lands included in the 
grant, in consideration of a fixed annual payment to the lord 
(canon) and due observance of conventional and statutory 
conditions ; but he was not entitled to abandon it, or able to 
free himself of the obligations he had undertaken, without the 
lord's consent. The latter was entitled to hold the grant 
forfeited if the canon fell into arrear for three years (in church 
lands for two), or if the land tax was in arrear for the same 
period, or if the emphytetUa allowed the lands to deteriorate, 
or if he attempted to alienate them (alimare Tudiorationes as 
the text says) without observance of statutory requirements. 
These were that he should intimate an intended alienation and 
the name of the proposed alienee to the lord, so that the latter, 
before giving his assent, might satisfy himself that he would 
not be a loser by the transaction ; and if the alienation was to 
be by sale, he had to state the price fixed, so as to give the 
lord the opportunity of exercising his statutory right of 



Le VemphyUose, Grenoble, 1888. [Beaudomn, in Nouv, Sev, HitL 1898, pp. 
545 «9.] 

' Zenoy in Cod. iv. 66, 1 ; Just eod, tU, U. % Z\ Nov. yii. cap, 8, § 2 ; 
Nov, tax. eapp, 6, 8. [Of. Inst, iii. 24, § 8.] 
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pre-emption at the same figure. If those requirements were 
complied with, and the lord, himself declining to purchase, 
had no reasonable objection to the proposed alienee, he was 
not entitled to resist the alienation, provided a payment 
(JmidemiwnC) was made to him of two per cent of the sale 
price in consideration of his enforced consent 

The changes in the law of obligation were more superficial 
than those in the law of property, and consisted principally in 
the simplification of formalities, and in some cases their entire 
abolition. To describe them, however, would necessitate details 
which would here be out of place. 

SEonoN 87. — Chanoes in the Law of Succession 

The changes made in the law of succession by Justinian's 
Christian predecessors, especially Theodosius 11. and AnastamiB, 
were far from insignificant ; but his own weie in some direc- 
tions positively iBVolatiansrj. Hie testament per aea et libram 
of the jti8 cimle (pp. 159 sq.) probably never obtained any firm 
footing in the East ; for it was only by Caracalla's constitution 
conferring citizenship on all his free subjects that provincials 
generally acquired testamenti /actio ; and by that time a testa- 
ment bearing externally the requisite number of seals had been 
recognised as sufficient for a grant of honorum possessio, un- 
chedlengeable by the heirs-at-law, even though they were able 
to prove that neither familiae ma/ncipatio nor testamenti mmcu- 
patio had intervened.^ Hence the universal adoption of what 
Justinian calls the praetorian testament;^ which, however, 
underwent considerable reform at the hands of the emperors, 
notably in the requirement (in the ordinary case) of signature 
by the testator and subscription by the witnesses. There was 
much hesitating legislation on the subject before the law was 
finally established as it stands in the Justinianian books ;^ and 

» Gai. U. §§ 119, 120 ; Ulp. xxiiL 6, xxviii. 6. « In8L il 10, 2. 

' The leading provisioiis are in the title of the Code de teatamentis (vi. 28). 
The testator's subscription was required by an enactment of Theodosius II. of the 
year 489 (Cod. vi. 28, 21). The subscriptions of five witnesses (as well as their 
seals) had been required by Arcad. and Honor. {Theod. Cod, iv, 4, 8, §§ 1, 2), who 
declared they were following a rule of Constantine's. It was Theodosius (in 489) 
that reverted to the old number of seven. 



8B0T. 87 CHANGES IN THE LAW OF SUCCESSION 895 

even at the last we find it encumbered with many exceptions 
and reservations in favour of testaments that were merely deeds 
of division by a parent among his children^ testaments made in 
time of plague, testaments recorded in books of court, testaments 
intrusted to the safe- keeping of the emperor, and so forth. 
Codicils had become deeds of such importance as, in the absence 
of a testament, to be dealt with as imposing a trust on the 
heir-at-law;^ it was therefore thought expedient to refuse 
effect to them unless attested by at least five witnesses.^ And 
a most important step in advance was taken by Justinian in 
the recognition of the validity of an oral mortis cavsa trust ; 
for he declared that if it should be represented to a competent 
judge that a person on his deathbed had by word of mouth 
directed his heir-at-law to give something to the complainant, 
the heir should be required either on his oath to deny the 
averment or to give or pay what was claimed.^ 

In the matter of intestacy there was long a halting between 
two opinions, — a desire still further to amend the law in the 
direction taken by the praetors and by the l^islature in the 
Tertullian and Orphitian senatusconsults (p. 332 8^.), and yet a 
hesitancy about breaking altogether from the time-hallowed 
principle of agnation.^ Justinian in his Code went far beyond 
his predecessors, making a mother's right of succession inde- 
pendent altogether of the jvs liberorum ;^ extending that of a 
daughter or sister to her descendants, without any deduction in 
favour of agnates thus excluded;^ admitting emancipated 
collaterals and their descendants as freely as if there had been 
no capitis deminiitio ; ^^ applying to agnates the same successio 
graduum that the praetors had allowed to cognates,^^ and so 
forth. But it was by his Novels, and especially the 118th 
and 127th, that he revolutiomsed the system, by eradicating 
agnation altogether,^^ and settling the canons of descent — which 
were the same for real and personal estate — solely on the basis 

« Ifut, ii. 28, 10 ; ii. 25, 1. • Theod in Cod. yL 86, 8, § 8. 

« Cod. yL 42, 82 ; Irui. iL 28, § 12. 
^ Examples in Inst. iii. 1, 15 ; iii. 8, 5 ; iiL 5, 1. 
8 Cod. viii. 68, 2. • Cod.yl 55, 12. " Cod. vi 58, 15, § 1. 

" Cod. vi. 4, I. 4, § 20 ; Inst, il 2, § 7. 

^ [Except as regards adoptive ohildren, whose rights of snooeesioii to their 
adoptive father and his family were not destroyed.] 



896 THE PERIOD OF CODIFICATION pabt ▼ 

of blood kinship, whether through males or females, and 
whether crossed or not bj a capitis demimUio nvinima (pp. 122 
sq,) First came descendants of the intestate, male and female 
alike, taking per capita if all were of the nearest d^ee, per 
stirpes if of remoter ones. Failing descendants, the succession 
passed to the nearest ascendants, and, concurrently with them, 
brothers and sisters of the fall blood and (by Nov. 127) the 
children of any that had predeceased. Where there were 
ascendants alone, one half of the succession went to the 
paternal line and one half to the maternal ; where there were 
ascendants and brothers and sisters, or only brothers and 
sisters, the division was made equally per capita ; when children 
of a deceased brother or sister participated it was per stirpes. 
In the third class came in brothers and sisters of the half 
blood or by adoption, and their children ; the partition here 
was on the same principle as in the second class. The fourUi 
class included all other collaterals according to propinquity, and 
without distinction between full and half blood ; the primary 
division was per stirpes^ but all of the same branch took per 
capita^ 

A reform effected by Justinian by his 115th Novel ought 
not to pass unnoticed, for it rendered superfluous all the old 
rules about disherison and praeterition of a testator's children 
(p. 1 6 2 ^.), practically abolished honorvmi possessio contra taiulas^^ 
(p. 273), and established the principle that a child had, as a 
general rule, an inherent and indefeasible right to be one of his 
father's heirs in a certain share at all events of the herediias, 
and that a parent had the same right in the succession of his 
child if the latter had died without issue. The enactment 
enumerated certain grounds upon which alone it should be 
lawful for a parent to disinherit his child or a child his parent ; 
declaring that in every case of disherison the reason of it should 
be stated in the testament, but giving leave to the person dis- 
inherited to dispute and disprove the facts when the testament 
was opened.^^ If a child who had not been disinherited — and 

^' [That is to say ordinary b. p, e, <., though eren this is disputed. See 
Puchta, Pandekten, § 4^8. The Novel did not apply to the succession of patrons 
to freedmen — the extrttardinariab, p. See Cod. vi. 4, 4.] 

^* [The onus of proof was laid upon the instituted heir. Nov. oxt. cap. S, § 15, 
and cap, 4, § 9.] 
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one improperly disinherited was eventually in the same position 
— ^was not instituted to some share, however small, of his 
parent's hereditas, he was entitled to have the testament 
declared null in so far as the institutions in it were concerned, 
thus opening the succession to himself and the other heirs-at- 
law, but without affecting the minor provisions, such as 
bequests, nomination of tutors, etc. ; and if the share to which 
he was instituted was less than his legitim (legitima or debita 
portio), he was entitled to an action in supplement. The 
legitim, which under the practice of the centumviral court had 
been one-fourth of the share to which the child would have 
been entitled ab intedato, was raised by Justinian (by his 
18th Novel) to one -third at least, and one-half where 
there were five or more entitled to participata He did not 
allow challenge of the will to be excluded, as in the earlier 
querela inofficiosi testamerUi (p. 235), because the testator 
had made advances to his child during his life or left him a 
legacy which quantitatively equalled the l^tim; his idea 
was that a child was entitled to recognition by his parent as 
one of his heirs, and that without cause to deny him that 
position was to put upon him an affront which the law ought 
not to tolerate.^* 

Amongst the other beneficial changes effected by Justinian 
or his immediate predecessors may be mentioned the assimila- 
tion as fsir as possible of hereditas and lonorwm possessio, so that 
the latter might be taken like the former without formal 
petition for a grant of it ; ^^ the equiparation of legacies and 
singular trust-gifts,^^ and the application of some of their rules 
to mortis causa donations ; ^^ the extension of the principle of 
" transmission " to every heir without exception, so that, if he 
died within the time allowed him for considering whether or 
not he would accept {tempos deliberandi), his power of accept- 
ance or declinature passed to his heirs, to be exercised by them 
within what remained of the period :^*^ the introduction of 
entry under inventory (cum hensfido inventarii), which limited 

^* [Brothers and sisters excluded by a j^erfona turpis contmued to be entitled 
to claim legitim ; see supra, p. 285.] ^ Const, in Cod. vi. 9, 9. 

" Just in Cod, vi. 43, 2, § 1 ; Inst, ii. 20, § 8. 
« Just in Cod. viii. 66, 8 ; Inst, ii. 7, § 1. 
i» Just in Cod. vi 80, I, 19, I, 22, § 18. 



^ 
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the heir's responsibilities, and rendered unnecessary the nine or 
twelve months of deliberation;^ and the application of the 
principle of collation to descendants generally, so that they 
were bound to throw into the mass of the succession before its 
partition every advance of importance they had received from 
their parent in anticipation of their shares.^^ 

^ Just., in Cod. vi. 80, 22. 

'^ Leo, in Cbci. vL 20, 17 ; JuBt eod, tit, U, 19, 20 ; Nov. zviii ecg^. 6. 



CHAPTER IV 

the justinianun law-books 

Section 88 — Thbib Use in the Courts and in the 

Schools ^ 

Although the Institutes were primarily intended to serve as 
a text-book in the schools, yet it was expressly declared that 
they and the Digest and Code should be r^arded as just so 
many parts of one great piece of legislation and all of equal 
authority ; and that, although Digest and Code were but 
collections of l^islation and doctrine that had proceeded 
originally from many different hands, yet they were to be 
treated with the same respect as if they had been the work 
of Justinian himself. But, while everything within them was 
to be held as law, nothing outside them was to be looked at^ 
not even the volumes from which they had been collected; 
and so far did this go that, after the publication of the revised 
Code, neither the first edition of it nor the Fifty Dedsions 
were allowed to be referred to. If a case arose for which no 
precedent was to be found, the emperor was to be resorted to 
for his decision, as outside his collections the only fountain of 
the law. To preserve the purity of the texts, — ^for which 
Justinian would have done well to have followed the example 
of Alaric, who had copies of his Breviary prepared and certified 
in the chancery, and then distributed through the country, — 
he forbade the use of conventional abbreviations {sigla) in 
making transcripts, visiting an offender with the penalties of 

^ See Heimbach's ProUgomena BasUicorum (Leipsio, 1870), book i. chap. i. 
1-6, chap. ii. §§ 1, 2. [See infra^ p. 402, n. 1.] 
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fjEdedfication (crimen fcds£y literal translations into Greek 
were authorised, and indeed very necessary for many of his 
subjects; and so were ircLpdrvrKa or summaries of the con- 
tents of individual titles (although the jurists read the word 
less strictly). Commentaries and general summaries were for- 
bidden under heavy penalties, as an interference with the 
imperial prerogative of interpretation ; but the prohibition 
does not seem to have been enforced, as we have accounts 
and remains not only of translations, but of commentaries, 
notes, abridgements, excerpts, and general summaries, even in 
Justinian's lifetime. Dorotheus, Anatolius, and Thalelaeus 
were all amongst those to whom his collections were specially 
addressed, and two of them were engaged in their preparation ; 
yet the first was author of a translation of the Digest with 
notes ; the second made an abridgement of the Code ; and the 
third translated it with annotations. Julian, too, who made 
a Latin abridgement of the Novels in 556, probably at the 
instance of Justinian himself, has been identified with an 
Anonymus often referred to in the scholia of the Basilica, as 
the author of an annotated translation of the Digest All of 
these, it is true, were professors {arUecesaores)^ and their pro- 
ductions may have been intended primarily for educational 
purposes ; but there can be little doubt that they soon passed 
into the hands of the practitioners and were used without 
scruple in the courts. 

In the early empire the teaching^ of the law was free; 
and it may have been first in the time of Diocletian that state 
recognition was accorded to the schools of Bome and Beirout, 
and not until considerably later that it was extended to those 
of Constantinople, Alexandria, and Caesarea. That of Bome 
seems still to have subsisted while Italy was in the hands of 
the Ostrogoths ; but Justinian suppressed those of Alexandria 
and Caesarea, and prohibited the public teaching of law else- 
where than in the other three, under heavy pecuniary penalties. 
The course of study prior to Justinian's reforms ran over five 
years, the last two being given to private reading. The 
students of the first year — dvpondM they were called — ^were 

' See Heimbach as in last note ; Amos, History and Principles of thi Oivil 
Law (London, 1883), p. 102 tq.; Earlowa, B9m, BO, i. p. 1022 j;. 
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taken over two books of Gaius's Institutes and four separate 
books of his (libri aiTiffulares) on dowries, tutories, testaments, 
and legacies. Those of the second (edidales) and third {Papi- 
manistae) were exercised in the Edict or probably Ulpian's 
commentary on it, and the latter (in addition) in eight of the 
nineteen books of Papinian's Responses. In the fourth the 
students (then called Xvrat) read Paul's Besponses, and in the 
fifth (vpoXuTiu) the imperial constitutions. Justinian still 
enjoined a five years' course, but prescribed that the teaching 
should be entirely from his own collections. The men of the 
first year — whom he relieved of their old nickname, and 
honoured with the title of novi Justiniani (Justinian's fresh- 
men) — ^were to be instructed in the Institutes and the first 
part (books 1-4) of the Digest ; those of the second year in 
either the second (books 5-11) or the third part (books 12-19) 
of the Digest, along with four of the last fourteen books of 
parts iv. and v., of which one should be on the law of dowries, 
one on tutories, one on testaments, and one on legacies ; those 
of the third year in that one of parts ii and iii of the Digest 
which had not been taken up in the second, together with the 
first three books of the fourth part ; those of the fourth year 
were to read privately the remaining ten books of parts iv. and 
v. ; while those of the fifth were to read the Code of imperial 
constitutions, leaving the sixth and seventh parts (books 37- 
60) of the Digest to be read after the course was completed, 
as opportunity presented itself" As already observed, it is 
not improbable that the instruction thus prescribed was con- 
veyed through the medium of translations and annotated 
summaries of the Justinianian books. A Greek paraphrase of 
the Institutes, usually attributed to Theophilus, a professor in 
Constantinople and one of Justinian's commissioners, is com- 
monly supposed to have been used by him in his prelections. 
It embodies much more historical matter than is to be found 
in the Institutes ; but its value has been veiy differently rated 
by different critics. Its latest editor, Ferrini,^ who puts a 

' [See the constitution Ottmem reip, and Boby, Digest, pp. xzvi, xzyii] 

^ InstUtUicnum Oraeea paraphrasis TheophUo antecessari vulgo tribtUa. Ad 

JUL libror. mmwueriptor. recenniU E. 0. Ferrini. 2 yoIb. Berlin, 1884, 1897. 

[See Arch, Oiur. vol. xxxviL p. 858 — ** Origine deUa para/rasi,"] 

26 
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high estimate on it, is of opinion that the original of it was a 
paraphrase of Gains, which was remodelled after the plan of 
Justinian's Institutes, and had their new matter incorporated 
in order to adapt it to the altered conditions ; but he doubts 
if there be any sufficient authority for ascribing it to Theo- 
philus. If he be right in assuming it was really a redaction 
of Gains, the historical explanations will be received with all 
the more confidence. 



Section 89. — ^Fate of the Justinianian Books dt the 

East* 

The literary work indicated in the first part of last 
section was continued throughout the sixth century by various 
writers, of whom Heimbach gives some account in his Pro- 
legomena. But the next three were comparatively barren ; 
the only thing worth noting being the ^ExXoyrf r&v vofMov iv 
awTOfup yevofihn) of Leo the Isaurian in 740, professedly an 
abstract of the whole Justinianian law amended and re- 
arranged,^ but which was repealed by Basil the Macedonian 
on account of its imperfections and its audacious depeulure 
from the law it pretended to summarise. The last-named 
emperor, with his son Leo the Philosopher, set himself in 
the end of the ninth and banning of the tenth centuries 
to the production of an authoritative Greek version of the 
whole of the Justinianian collections and legislation, omitting 
what had become obsolete, excising redundancies, and intro- 
ducing such of the post- Justinianian legislation as merited 

^ Zachariae, Historiae Juris Oraeco-Romani ddineatio, Heidelberg, 1839 ; 
Mortrueil, Histoire du Droit byzantiUf 3 vols. Paris, 1843-46; Prolegomena 
to Heimbach's edition of the Basilica (6th vol. of Basilteorum libri LX . . . 
restUuM C. 6. K Heimbach, 6 vols. Leipsic, 1838-70, with a supplement to 
books 15-19 by Zachariae in 1846) ; Zachariae von Lingenthal, Jva Qraeco- 
Homanum (a collection of Byzantine treatises of the second order), 7 vols. 
Leipsic, 1856-84 ; Zachariae v. Ling. Gftseh. d. ffriecK-rdm, Rechtti (doctrine), 
2nd ed. Berlin, 1877 [3rd ed. 1892] ; Rivier, IrUrod, hisL au droit romain (2nd ed. 
Brussels, 1881), p. 545 sq, ; Amos (as in § 88, note 2), p. 392 sq, [A second 
supplement to Heimbach's edition of the Basilica, (vol. vii.) by Ferrini and Mercati, 
with Latin translation, has been published, Leipsic, 1897.] 

' [Published in Zacharlae*s CoUedio librorum juris Oraeeo-Bomani iTieditorum, 
Leipsic, 1852.] 
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preservatioiL The result was the Basilica (rh Baa-iktKd, sc. 
vofUfia), which was completed in the reign of Leo, though 
probably issued in a preparatory stage in the reign of Basil 
(who also published a sort of institutional work, the Hp6y(€tpov, 
which was revised and republished by Leo under the name of 
^Eiravarytoyif rov vofiov)? The Basilica are in sixty books, 
subdivided mto titles, foUowing generaUy the plan of the 
Justinianian Code, but with the whole law on any particular 
subject arranged consecutively, whether borrowed from the 
Digest, the Code, or the Novels.^ Leo's son, Constantinus 
Forphyrogenetus, made an addition to it in the shape of an 
official commentary coUected from the writings of the sixth- 
century jurists, — the so-called TlaparyptufMi r&v nrcCKcu&v, 
which are now spoken of as the Scholia to the Basilica, and 
have done good exegetical service for modem civilians. The 
Basilica retained their statutory authority until the fiedl of the 
Byzantine empire in 1453. But long before that they had 
practically been abandoned ; and not a single complete copy 
of them exists. Their place was taken by epitomes and 
compendia, of which several are printed in Zachariae's col- 
lection, the last being the ^E^dfiifiko^ of Const Harmenopulus 
of 1345,'^ "a nuserable epitome of the epitomes of epitomes," 
as Bruns calls it, which survived the vicissitudes of the 
centuries, and finally received statutory authority in the new 
kingdom of Greece in the year 1836,^ in place of the Basilica 
which had been sanctioned in 1822. 



Section 90. — Their Fate in the West 

Before the rise of the Bologna school it was to a very much 
greater extent from the Somano-Barbarian Codes (§ 79) than 

' [Edited by Zachariae in his Colleetio lib, jur,] 

* [There is an abstract of the Basilica called Tipucitos, of which a MS. is in 
the Vatican. The publication of this has been contemplated by the Istituto di 
Biritto Romano. For editions of the Basilica* see n. 1.] 

' HarmenoptUi manucUe legum aeu Mexabiblos. JRecensuU G. K Heimbach, 
Leipsic, 1851. 

* [Bat revised and expanded by reference to the Basilica. Since 1835 codes 
have been prepared and enacted which have in great part been modelled apon 
those of France. ] 
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from the books of Justinian that Central and Western Europe 
derived their acquaintance with Boman law. Theodoric's 
Edict can have had little influence after Justinian's recovery 
of Italy, and the Bomano-Burgundian law was no doubt 
gradually displaced by the Breviary (Lex Horn, Visigcthartim) 
after Buigundy had fallen into the hands of the Franks ; but 
the Breviary itself found its way in all directions in France 
and Grermany, penetrating even into England, to a great extent 
through the agency of the Church. There must, however, 
have been other repertories of Boman law in circulation ; as 
witness a testament made in Paris in the end of the seventh 
century, preserved by Mabillon, in which the testator uses the 
old formula of the jus civile, — " ita do, ita l^o, ita tester, ita vos 
Quirites testimonium mihi perhibetote," — ^words that are not to 
be found either in the Yisigothic or the Justinianian collections. 
In his pragmatic sanction of the year 554 Justinian anew 
accorded his imperial sanction to the jura and leges, i.e. the 
Digest and Code, which he says he had long before transmitted 
to Italy ; at the same time declaring that his Novels were to 
be of the same authority there as in the East. Two years 
after this came Julian's Latin epitome of them, not improbably 
prepared by command of the emperor himselfl That they all 
came at once to some extent into use is beyond question ; for 
there is preserved in Marini's collection the testament of one 
Mannanes, executed at Bavenna in the reign of Justinian's 
immediate successor, Justin II., in which the requirements of 
both Code and Novels are scrupulously observed. Of other 
monuments of the same period that prove the currency of the 
Justinianian law in Italy, several are referred to by Savigny 
in the second volume of his History of the Boman Law in the 
Middle Ages ; among which may be mentioned the Turin Glosa 
of the Institutes, which Fitting ascribes to about the year 545 
and two little pieces known as the Dictatum de consiliariis and 
the Colledio de tiUorihus, which form an appendix to some 
manuscripts of Julian's Epitome of the Novels, and the first 
may have been from his pen. The invasion of the Lom- 
bards, the disturbance they caused in Italy for 200 years^ 
and the barrier they formed between it and the rest of Europe,, 
militated against the spread of the Justinianian law north- 
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wards; but it was taught without much interruption in 
Bavenna, the seat of the exarchs, to which — but this is 
doubtful — the school (studium) of Eome, revived by Justinian, 
is said to have been transferred.^ By the Lombards, as their 
savagery toned down, the Boman law was recognised to this 
extent, — ^that they allowed it to be applied to Bomans within 
their territory; and it is said to have even been taught in 
Pavia, which they had established as their capital. Their 
overthrow by Charlemagne opened an outlet for it beyond 
Italy ; and in the ninth century there is evidence that the 
Justinianian books, or some of them, were already circulating 
in the hands of the clergy in various parts of Europe. Yet 
there are very few remains of any literature indicating much 
acquaintance with them. Almost the only pieces worth 
mentioning are the so-called Summa Pertmna, an abridgement 
of the first eight books of the Code, ascribed to the ninth 
century ; the Qtiaestiones ac Monita on the Lombardic Laws, 
drawn mostly from the Listitutes, but with a few texts from 
the Digest, the Code, and Julian's Epitome, and supposed to 
have been written early in the eleventh century ; the Brachy- 
logus, an abbreviated revision of Justinian's Institutes, with 
references to his other books, which is thought to have been 
written in France (Orleans ?), according to some authorities in 
the tenth, but according to others in the eleventh or first 
half of the twelfth centuries; and Petri exceptwnes kgum 
Bomananim, a systematic exposition of the law in four books, 
written in the south of France early in the latter half of 
the eleventh century, and mostly compiled from Justinianian 
sources.* 

It was in the very end of the eleventh century or the 
beginning of the twelfth that at Bologna, and under one 
Imerius, who appears not to have been a professional jurist 
but originally a teacher of letters, the study of Boman law 

^ [See La Scuola ddU leggi romane in Havenna, by Y. Rivolta, Bologna, 
1888. Pitting in Z. d. Sav. Stift, vol. xvL p. 49 «?.] 

' [On the origin of the Petri exceptiones, see Max. Coniat (Cohn), Las AMwm- 
hamer JUcht^meht 1886. According to Conrat, this latter work (the MS. of which 
is in Lord Ashbumham's collection) was the source from which the ** Exeeptianes** 
was, in part, drawn, and was written probably in Burgundy in the first quarter of 
the twelfth century. See also Oonra^ OeKh. d. Quellen, in n. 8 ii^flra.] 
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began somewhat suddenly to attract students from all parts 
of southern Europe. The only parts of the Justinianian 
legislation that had hitherto made any great way, — and that 
through the action of the clergy, — were the Institutes, the 
Code, and the Novels. The first, from its elementary char- 
acter, had very naturally commended itself ; the Code, with its 
opening title on the Trinity and its second on Holy Church, 
and the Novels with their abundant l^islation on matters 
ecclesiastical, were in many respects charters of the Church's 
privileges and prized accordingly ; but the Digest, the work 
of pagan jurists, had been practically ignored. The Code and 
the Novels, however, with their modicum of wheat concealed 
in such a quantity of chaff, offered little attraction to laymen 
of intelligence ; and when a copy of a portion of the Digest, 
with its infinitely purer diction and clear and incisive reason- 
ing, came into the hands of Imerius, it must have been for 
him as a new revelation. The text of it seems to have reached 
him by instalments ; at least this is the reasonable explanation 
of its division by the Glossarists — as Imerius and his suc- 
cessors of the Bologna school were called, from the glossae, 
notes marginal and interlinear, with which they furnished it 
— ^into three parts, Digestvm Vetus (books 1 to 24, tit 2), 
Infortiatum^ and Digestwm Nomi/m (books 39 to the end) ; 
the general idea being that after first the old and then the 
new Digest had come to light, the connecting link unex- 
pectedly turned up, and got in consequence the some- 
what singular name by which it continued to be known 
for centuries. The whole collection was by the Glossarists 
distributed in five volumes; the fourth containing the first 
nine books of the Code, and the fifth, called volumen 
parvum legum, containing the Institutes, a Latin translation 
of 134 of the Novels known as the AiUhenticum, and the 
last three books of the Code (which had been recovered 
subsequently to the others). With those five volumes, 
the teaching that accompanied them, and the glossae, 
summae, casus, Irocardica, etc. with which they were enriched 
from the rise of the school with Imerius till its close 
with Franciscus Accursius in 1260, Boman jurisprudence 
began a new career, which it would carry me beyond the 
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scope of this little book to attempt to trace even in 
meagrest outlina^ 



Section 91. — ^The Peincipal Manuscripts, Texts, and 
Editions of the Justinianian Books 

Of the whole Corpus Juris CivUis, as the collected body of 
the Justinianian law was first styled by Denis Godefroi (Gotho- 
fredus) in 1583,^ very few MSS. are known to exist. There 
is one in Copenhagen, but it is not of great antiquity or any 
critical value. It is said that a second exists (or existed) in 
the Doininic€ui library at Wtirzburg, gifted to it by the Em- 
peror Frederick Barbarossa, and a third in a convent library 
at Prague ; but the mention in the Catdlogus MSS. Angliae 
et ffibemiae of the existence of a fourth in the cathedral 
library at Salisbury is founded on a misapprehension. Of 
printed editions, on the other hand, it may be said with 
certainty that there is but one book of which there is a 
greater multitude, — the Holy Bible. 

Of the Institutes the manuscripts are numerous, the earliest 
mere fragments, and but one of the ninth (or more probably 
tenth) century complete, — the Codex Bamiergensis; the great 

' The greftt authority on the matter of this seetion is still Savigny's Oeadi. 
d, rom, Reckts im MiUelaUer, 7 vols. 2nd ed. Heidelberg, 1884-61 ; but much 
additional light has been thrown on it by Merkel, Stintzing, Blume, Fitting, 
Bmns, Mommsen, Eriiger, Ficker, Rivier, Conrat (Cohn), and others, whose 
writings, mostly in periodicals, are too numerous to mention. [More recently by 
Conrat, Oesch, der Quellai tmd LiUenUur des rdm. Beehts tmfriiheren MiUekUter, 
yol. i. 1889-1891 ; Fitting, Svmma Codieis, and Quae8tione3f des IrTteritu, 2 
(separate) vols. 1894.] On the early traces of Roman law in Britain, see Amos 
(as in § 88, note 2), p. 448 sq.; Caillemer, Le Droit Civil dans les provinces Anglo- 
Nonnandes, Caen, 1888 ; Scrutton, The Influence of the R(nnan Law on the Law 
nf JBngland, Cambridge, 1885. A tractate by Leonard, Beitr&ge zur Geschichte 
des romisehen Beehis in England (Heidelb. 1868), is of little yalue ; it is mostly 
compiled from Selden's Ad Fletam dissertatio, Savigny's Oeschichte, and Wenok's 
Magister Vacarius prinrns juris Romani in Anglia Professor^ Leipsic, 1820. [See 
also Pollock and Maitland, History of English Law, vol. L] 

' [The term corpus juris as applied to the whole Roman Law is used by 
Liyy jii* 8i (see supra, p , 96, n. 6) , and by Justinian, Cod. v. 18, 1 pr. As 
applied to Justinianian law it was used by the Glossarists (Puchta, Inst. § 148). 
Ftobably the earliest instance of its use in England is to be found in an Index of 
MSS. by an Abbot of Peterborough towards the end of the twelfth century, of 
which an account is given in Wenok, Magister Facarius, p. 26 n.] 
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majority are of the fourteenth century, and some still later. 
The earliest edition was that of Peter Schoeffer (Mayence, 
1468), with the Accursian gloss; the first ungloesated one 
was published in Paris in 1511 ; and the most authoritative 
one at the present day, being the result of a collation of the 
best manuscripts, is that of Elniger, first published in 1867.^ 
The texts of Schrader (1832) and Buschke (1868) rank next 
in importance. 

There is but one complete manuscript of the Digest of 
earlier date than the rise of the Bologna school, — the £amous 
Codex FlorewtvMiBy formerly in Pisa, but now one of the most 
valued treasures of the Lorenzian Library in Florence.* Of 
this MS. a minute description is given by Brencmann in his 
JSistoria Pandectarum (Utrecht, 1722), and a more critical 
one by Mommsen in the preface to the first volume of his 
greater edition of the Digest (Berlin, 1866). It is a v6ry 
beautiful codex, dating from the sixth or seventh century, 
written, if not in Constantinople, at all events in Greece, 
with a good many corrections by later hands. It is free 
from abbreviations, — the sigla which Justinian had for- 
bidden; and has neither numeration of the consecutive 
fragments, nor spaces between the words, nor punctuation 
except at the end of sentences. The inscriptions are always 
preserved, and the Greek passages written with even greater 
accuracy than the general text Also of great antiquity, 
and probably not much younger than the Florentine, are 
the Pommersfeld and Naples codices; but they are mere 
fragments, — the first a papyrus containing part of the first 
title of the forty-fifth book, and the second a palimpsest con- 
taining part of the tenth book. A manuscript in the Boyal 
Library at Berlin, which dates frx)m the ninth century, con- 
tains part of the first book. No other known codices go 
beyond the commencement of the school of the glossarists. 
With very few exceptions, they * contain not the whole Digest, 
but only one of its Bolognese divisions, — either the Dig. 

^ [Thifi edition, with some Blight alterations, now forms part of vol. i. of the 
stereotype edition of the Corpus Juris of Mommsen, Eriiger, and SchoelL] 
^ [It was transferred to Florence after the sack of Pisa in 1406.] 
* [I,e, the glossarist MSS.] 



flBOT. 91 MANUSCEIPTS, ETC. OP JUSTINIAN'S BOOKS 409 

Vetus, the InfortioUvmi, or the Dig, Novtim; not more than 
six or eight axe as old as the eleventh or twelfth centuiy : 
while about 500 are known of later date. These last for 
the most part contain the Accursian gloss ; and it is char- 
acteristic of them that they do not give the inscriptions 
in full, — i.e. the indications of the books of the old jurists 
from which the passages had been excerpted, — and some- 
times omit them altogether; and that thej omit the Greek 
words and sentences, or substitute for them a current Latin 
translation. Of the texts, three are distinguished by the 
civilians, — the Pisan, the Vulgate, and the Noric* The first 
is that of the Florentine manuscript. The Vulgate is that 
which was adopted by the glossarists, and which is to be 
found, more or less variated, in all the manuscripts from 
the thirteenth century downwards. Mommsen is of opinion 
that, while the (Pisan or) Florentine formed the basis of the 
Bologna text, yet the glossaiists must have been in possession 
of another manuscript of perhaps equal antiquity, though 
possibly incomplete, from which they corrected the former 
with great advantage. The lectio Norica or Halowad/n/Mi is a 
mixed text due to Gregorius Haloander (Metzler), the result of 
a collation of the Florentine with some of the oldest Vulgate 
MSS., aided largely by arbitraiy conjecture, which was pub- 
lished by him at Nuremberg in 1529. The ediiio princeps, 
curiously enough, was of the Infortiatum, at Bome, in 14*75 ; 
the Dig, Vetus and Nowmi followed in the ensuing year at 
Perusina and Bome respectively. All three were prints of 
the Bologna text, with the Accursian gloss. Haloander's 
edition of 1529, which was of the whole Digest, was un- 
glossated. So was the magnificent reproduction of the 
Florentine Pandects by the Torellis in 1553, under the 
sanction of several crowned heads, and amongst them King 
Edward VI. From that time, and down to the middle of the 
present century, most unglossated editions — the latest 
glossated one dates frt>m 162*7 — were a combination of all 
three texts, the Florentine predominating, but conjectural 
readings gradually multiplying. The uncertainty which thus 
resulted induced Mommsen to undertake the preparation of 

' [Lectio PisanOf ledio wJgata sive BononiennSf and Uetio Norica,] 
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the edition (2 volomes, Berlin, 1866-70) which is now on all 
hands accepted as authoritativa It is subetantially the 
reading of the Florentine from a new collation prepared for 
the purpose, checked only by the three fragments above 
referred to and a small number of the very earliest Bologna 
codices, and, where necessary, by the Basilica and its scholia ; 
coi^jectural emendations bdng very sparingly admitted, and 
usually relegated to footnotes.^ 

Of the Code there exists three incomplete ante-glossarist 
manuscripts. Imerius seems to have had originally only the 
first nine books, for the three last {tres libri) formed part of 
the Volumen according to the Bologna arrangement They 
all fared somewhat badly; for comparatively early the 
inscriptions and subscriptions and all the Greek constitutions 
came to be omitted. Into the Code as they had it the 
glossarists introduced what they called AtUhenticae, — notes of 
the alterations made on the law by Justinian's Novels ; also 
some constitutions of the Emperors Frederick I. and IL, 
which are quite out of place. The authoritative edition, pre* 
pared from the best manuscripts, with restitution of all that 
the glossarists had excised, is that of Kriiger (Berlin, 1877).^ 

The Novels, as already observed, were never collected 
officially. For several centuries they were known in Italy 
only tlm)ugh Julian's Latin Epitome of some 125 of them.^ 
Another latin version, which is thought to have been also 
of the time of Justinian, was accepted by the glossarists 
(versio viUgaia), and obtained the name of AtUJteTUicum, — 
"that sanctioned as law."* This they divided into twelve 
CoUationes; in nine of them ranging those laws which they 
glossated as of practical value (antfierUicae ordinariae), the 
rest (the atUTievUieae extraordinariae or extravaganUs) being 

^ [A reproduction of the Florentine MS. in phototype is announced as being 
about to be published in Italy. See BuOeUino ddV 1st, di DirUto Bomano, 1897, 
vol. ix. p. 168.] 

7 [For an account of earlier editions, see Kriiger's proleganumei to his editio 
major; Cramer in the Savigivy Z, f. gesch, J2 IT. iL p. 289.] 

' [JtUiani Epitome LaHna NoveUamm JutHani, edited by G. Haenel, Leipsic, 
187a] 

* AiUhenticum Novdlarum ConstUiUionum Justiniani, versio vulffota quam 
recefimit G. E. Heimbaoh, 2 toIs. Leipsic, 1846-1851, with MbontA prolegomena 
and other critical apparatus. 
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placed in the other three and unglossated. In the sixteenth 
century two Greek manuscripts were discovered, which form 
the basis of the now accepted collection; one in Florence, 
which was published by Haloander in 1531, the other in 
Venice, published in 1556 by Henry Scrimgeour, the first 
Scotsman who obtained European distinction as a civilian. 
The last edition is that of Zachariae von lingenthal (2 vols., 
Leipsic, 1882).^® Another by Eudolf Schoell is in course 
of publication; it is meant to rank with the Digest by 
Mommsen, and the Institutes and Code by Kriiger, as the 
completion of a trustworthy presentation of the whole 
Corpus Jwris CivUisP' 

'^ [For a fiill account see EroU's proleffomena to Schoell's edition of the Novels 
as in next note.] 

" [This edition, the pablication of which was deUyed by the death of 
Schoell, has been completed by F. EroU and published at Berlin in 1895. It 
contains the text of the Greek collection, accompanied by a Latin translation and 
the text of the AtUhentieiMtu On this section (91), see, generally, Kriiger, 
Quellen, § 62.] 
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Note A. (See § 9, in fine,) 

Refebences in the pages of the lay writers to the action of the eognati 
and cdfinet must be received with caution. For instance, in their accounts 
of the caridia or cara cognatioy an annual festival that immediately fol- 
lowed the parentales die$ and the feraUoy and at which aU the members of 
a family assembled to renew the bonds of goodwill and affection over a 
common repast in presence of the domestic kures^ Ovid {FaH, ii. 617 sq,) 
and Valerius Mazimus (ii 1, § 8) speak of it as a reunion of the eognati 
and adfines generally, to the exclusion of all third parties. But as the feast 
was held everywhere on the same day and was kept up till night, and as 
both men and women might be nearly connected by blood or marriage 
with half a dozen families or more, it is clear that the cognation and 
affinity that qualified for participation in it must have stopped short of 
that sixth d^ee to which they usually extended. It is only by assuming 
that the gathering was exclusively of wife, sons, unmarried daughters, and 
wives and children of sons, around the table of the head of the house, 
that the account of it becomes comprehensible. His sons and their chil- 
dren and his unmarried daughters were undoubtedly cognates of his, and 
his wife and daughters-in-law adfines in the wider sense of the word ; but 
what a small proportion probably of those entitled to those designations. 
It may be that in other cases in which eognati and adfines are spoken of a 
similar limitation is necessary. 



Note E (See § 14, note 4.) 

Gains (i. 113) describes coemptio as an imaginary sale and purchase 
per aes et libram, in presence of a libripens and five citizen witnesses ; but 
unfortunately the final words in the MS. — "a [ « asse] emit eum mulierem, 
cujus in manum convenit " — do not indicate with certainty which of the 
parties was the nominal seller and which the nominal purchaser. Com- 
parative jurisprudence shows so many examples of bride-capture developing 
into bride-purchase, that many jurists rush to the conclusion that, as the 
story of the Sabine rape, the hcuta eoelibariSf the pretended forcible tearing 
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of the bride from her mother, etc^ point to a time when captnre waa in 
vogae, and as (hiiu defines eo&mptio as an imaginary sale, there most have 
been an intermediate stage in which there was a real purchase of the bride 
from her father or guardian, of which coempHo was a modified survival ; 
that in it consequently the bridegroom was the purchaser, the bride's 
paterfamilias or guardian the seller, and the bride herself ike object of 
sale. That there may have been such an intermediate stage ia more than 
probable ; but the coemption of the texts does not represent it 

The following points are to be noted : (1) that Bmere in old Latin 
did not necessarily mean to purchase for a substantial money price, bat 
simply to take, receive, or acquire ; see Festus, v. Bedemptores (Bruns, p. 
286X Pa^- ^u^ ^* Ahemito and Emere (Bruns, pp. 262, 267) ; (2) 
though coemptio was a mancipation, yet this was used for many other pur- 
poses besides actual sale and conveyance of a res nuuwipi, tjg. the execution 
of a testament and the efifecting of a donation, adoption, or emancipation ; 
the touching of the scales with a piece of copper (and later a coin) in the 
presence of witnesses was but the solemnity employed to mark the com- 
pletion of the act, whose nature and purpose were defined in the contem- 
poraneous spoken words ; (3) that Cicero and Gains never use the word 
ooenuTSy but always coemptionem facert^ a phrase they apply exclusively to 
the bride, ooemptionari and coempticmaUiT being applied to the brid^room ; 
(4) that Servius, speaking of coemption says (in Aen. iv. 103, Bruns, p. 
322X '' Mulier atque vir in se quasi coemptionem faciunt," and {in Georg, 
i. 31, Bruns, p. 324) ^ Se maritus et uxor invicem coemebant ;" (6) that 
Boethius (tn Oic Top. ii. 3, § 14, Bruns, p. 320), quoting Ulpian as his 
authority, says, ^ Sese in coemendo invicem interrogabant," etc. ; (6) that 
Isidore {Orig. v. 24, § 26, Bruns, p. 327) says, *'Se maritus et uxor 
invicem emebant, ne videretur uxor anciUa ; " (7) that Nonius Marcellus, 
V. NubenJtes (Bruns, p. 312), says that in ancient times a woman marrying 
carried three pieces of money, one for her husband tamquam emendi causoy 
and the others for his domestic and compital lares. 

In presence of all these authorities it seems impossible to accept either 
the prevalent opinion that the bridegroom alone was purchaser, or that 
entertained by Holder (Die Hhmsche Ehsy Zurich, 1874, p. 20 «$.), that 
this position was taken solely by the bride, the bridegroom being the 
object of purchase. Ilecipro<^ purchase, or rather, as Boethius puts it, 
the acquiring of each other as paterfamilias and materfamUias respectively, 
and that under pretence of purchase, seems to have been the true nature 
of the transaction. The objection usually uiged against this view — that a 
man could not sell himself — ^is of very little weight Why could he not 
do so as well as the bride ? It is said she did not do so ; that if a fUia- 
familias, she was sold by her father, and if sui juris^ by her tutors. But 
the last part of the explanation is inconsistent with what is stated 
both by Gaius (i. 190) and Ulpian (xi. 26), that tutors never acted for 
their full-grown female wards, but only sanctioned the latters' acts, — a 
rule to which coemption formed no exception (Gai. L 116, 196);^ and 
even the first part of it is contradicted by a statement of Paul's in a 

^ [Omnibus (tutoribus) auctoribus, Cic. Pro Flacoo, zzziv. 84.] 
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passage preserved in the CoUatio (iy. 2, 2), — that, when a JUiafamilias 
passed in manum mariti, the act was her own, her father being no more 
than auctor. That a man could not go through the form of selling him- 
self per ae$ et libram, however, is a proposition that is unsupported by any 
authority ; the extent of the truth is that he could not so sell himself into 
slavery, or quad slavery ; and Gains says expressly (i 123) that neither 
of these was implied by the words used in coemption. 

On these grounds I am disposed to think that there is an omission in 
the text of the MS. of Qaius, and that the latter ought to read somewhat 
to this effect, — ** asse [emit vir mulierem, quam in manum recipit (see 
GaL iL 98), et invicem] emit eum mulier, cujus in manum convenit." 
Huschke's opinion is similar ; in his last (4th) edition of Gains he has 
" asse emit eum [mulier et is] mulierem, cujus in manum con venit" The 
objection to this reading is that, as vir does not occur in the previous part 
of the sentence, eum and is have no antecedent^ 



Note C. (See § 31, note 4.) 

Considerable confusion has beeu caused as to the meaning of the word 
nexum by some definitions of it by writers of the later republic, preserved 
by Varro, De L. L, vii. 105 (Bruns. p. 308) and Festus v. Nexum (Brans, 
p. 274). In reading them it must be kept in view that Mamilius (as 
quoted by Varro) and Aelius Gallus (as quoted by Festus) are not speaking 
of a person making himself neosus by copper and scales, — for that practice 
was abolished by the Poetilian law of 428 u.c. (supray p. 153), but of a 
thing being bonded {obligata) in that way. The phrase res nexa is quite 
common in the classical law, as applied to something impledged or hypo- 
thecated to a creditor ; see Ulp. in Dig, xliii. 4, fr. 1 , § 4, Antoninus 
(Caracalla), in God, viii. 19, 2, Alex. Sever, in Cod. viiL 27, 2. When a thing 
was given as a security per aes et libram it was celledjiducia {suproy p. 1 33 sq,)^ 
and it is this that Q. Mucius Scaevola (Varro, as above) appears to have had 
in view when correcting Mamilius ; he limits the word nexum to a thing 
over which a nexus was created per aes et libram^ and excludes from it an 
ordinary mancipatory conveyance of property, — a limitation and exclusion 
of which Varro approves. It may be objected that a fiduda, although 
undoubtedly intended only as a security, was in form transferred to the 

' [Ko antecedent is necessaiy, as the pronoun evjus explains. Huschke, Gaius, 
6th ed. p. 200. This notion of a mutnal sale receives little support from modem 
civilians. The force of eo in co-emere is supposed to point to acquisition as in 
eomparare, eofnquirere^ etc. See Rivier, Droit de farniUle romatn^ p. 171 n. On 
the whole, it is difficult to resist the conclusion that coemptio represents a develop- 
ment or application of an older form of marriage in which there was an actual 
sale for a price of the bride to the bridegroom by her father or family, such as we 
find among many primitive races both in the past and at the present day. See 
as to old German law, Esmeln, MUanges, p. 18, and authorities there cited. 
Consult also Bourcart (trad. Muirhead), p. 579, and authorities there cited, and 
in a contrary sense, Cuq, Iiist, Jurid. p. 208 ; Karlowa, Rom, HO. ii. pp. 158-161.] 
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creditor in property. Bat the monej lent to a borrower /w qm et Ubram 
alao became his property, and yet it was called nexum aa. The borrowed 
money and the thing given as fidiuia^ therefore, were in much the same 
position : both became the property of the receiyer, bat with an obliga- 
tion of retom ; if the one was properly called nexum au^ why shonld not 
the other be ru nexa f The final, and unfortunately corrupt^ sentence in 
the passage of Varro refers to the case of the debtor who, in tiie earlier law, 
made himself nextu^ and has little or no connection with what precedes it 
(See on this subject the observations of P^f. Nettleship in the Jowmal cf 
Philology, voL xii (1883), p. 198 $q,) 



Note D. (See § 34, note 12.) 

In the early sacramental procedure each party had to deposit his stake 
before he could be heard on the question at issue ; but afterwards he only 
gave security for its payment in the event of a judgment declaring him to 
have been in the wrong. Jhering (" Reich und Arm im altrom. Civil- 
prozess," in his Seherz und Ernst, p. 176 xg.) regards this change of practice 
as a signal triumph of popular legislation. He maintains that not only 
the tendency but the motive of the arrangements of the judicial procedure, 
both by sacrament (§ 34) and manuB injedio (§ 36), were to throw obstacles 
in the way of a poor man asserting or defending his rights, by making 
deposit of a considerable sum of money in the one case, and the finding of 
a vindex in the other, a condition precedent of his plaint or defence ; that 
both these procedures were instruments for defeating the ends of justice 
when a rich man set himself in opposition to a poor one. This was in 
time amended in the case of manus injedio by allowing the party against 
whom it was employed to defend himself in most cases in propria penonct, 
i.0. without a vindex; and in that of the sacramental procedure by its 
being held sufficient for the parties to give sureties for the twmma or poena 
saorammtiy which was exacted only from him who was eventually unsuc- 
cessfuL Jhering ascribes the latter amendment to a law partially 
preserved by Festus (Bruns, p. 43), passed on the proposal of one L. 
Papirius, a tribune of the people, and which cannot have been earlier than 
the sixth century, appointing three officials to collect and adjudicate upon 
sacramental penalties (sacramenta eocigunto jvdicantoque) ; ^ and he under- 
stands by these words that not only were they to exact the penalties, but 
that, disregarding the figures of 500 or 50 asses which had been named in 
the provocation they were to determine in each particular case what the 
amount should be. He identifies this Papirian law with one of the same 
name mentioned by Pliny (H. N. 33, § 46), but which most recent writers 
assign to the year 665, reducing the weight of the copper as to half an 

^ [This resembles the provisioii in Lex Malaeitana, cap. 66, "quaeque multae 
non erunt injostae a decurionibus ooxiscriptisve jydieatae, eas multas Ilviri in 
publicum municipam eiius monicipii redigunto," Compare also Lex Col, Gfenet. 
JtU. cap. 61, "eiusque pecuniae . . . Ilviro quive j. d. p. exacHo judieatioque 
esto."] 
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ounce ; (it had been reduced in 485 from 1 lb. to 4 oz., about 613 to 2 
oz^ and in 537 to 1 oz.) He thus makes the lex Papiria a statute of con- 
siderable scope, at once postponing the collection of the 8acramentum until 
the end of the suit, empowering the Illviri capUcUes to say what should 
be its amount, and facilitating its payment by reducing the value of the 
as. But the purpose of this last provision is more likely to have been the 
alleviation of the position of borrowers ; and as regards the other two, the 
text preserved by Festus seems rather to indicate that the new officials in 
exaction and judgment — and what is meant by the jvdicanto is (at from 
clear — were to follow already existing practice. Be this as it may, and 
the date of the change earlier than that assigned to it by Jhering, there 
can be no question of its importance or doubt of the benefit it must have 
conferred on poor litiganta 



NoTB K (See § 34, note 19) 

Yarro, De L. L. v. 180 (Bruns, p. 303), says that even after the 
summa sacramenti had been converted into money, it was deposited ad 
pontemj — some bridge, he does not say which, where there was a sacred 
** pound." (Curiously enough, the Irish spelling of ** pound " is " pont " ; 
Skeat's Etym, Diet v. "Pound.") A most ingenious and plausible 
explanation was suggested by Danz in 1867, in the Z, /. RO, vol. vi. 
p. 369. Eecalling the fieicts that there had been discovered in the Tiber- 
island Bocella of Jupiter Jurarius and Dius Fidius, the two deities to 
whom solemn oaths were usually addressed, and that the island was 
spoken of as " inter duos pontes," because connected with both banks of 
tiie river by bridges bearing no particular names, he suggested that the 
island may have been the spot to which disputants resorted to make 
their sacramentOj and that the cattle, sheep, or money were deposited in 
a place for the purpose before the bridge was crossed. Much the same 
explanation was offered by Buschke two years later in his book Dcu aUe 
rdmiiche Jahr (Breslau, 1869), p. 360, apparently without being aware 
of Danz's speculation. He adds^ on the authority of the Iguvine Tables, 
that while bullocks were offered to Jupiter, only sheep were offered to 
Dius Fidius. The island, he thinks, must have been selected as neutral 
ground, to which all parties might have access, and which obviated 
intrusion into the temples of the two gods on the Capitol and Quirinal 
respectively. And it is to its use as the scene of the sacramental pro- 
cedure that he attributes its name of " holy island," rather than to the 
fact of its having been the seat of the temple of Aesculapius. Buschke 
recurs to and enforces this view in his MuUa und Sacramentwn (1874), 
p. 410, where he does refer to Danz's paper. 



Note F. (See § 36, note 13) 

Another argument in favour of the view that the aeru confuri of the 
XII Tables referred to nexal debt occurred to me after the text was in 

27 
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type. It it derived from the language of cap. IxL of the Lex Colomae 
Juliae OmeHvae of the year of Rome 710 (JBrufw, p. Ill) : **Jadicati jure 
manuB injectio eeto. . . . Yindex arbitrata Ilviri quive jure dicundo praeerit 
locaplee eata Ni vindicem dabit judicatumve faciet, aecam dadto. 
Jure civili vinctum habeto," etc. The aer%$ con/em of the Tables does 
not reappear ; but no one contends that the manus it^ectio authoriaed 
by the colonial statute did not apply to the in jure confessus. If it did 
apply to him, it must have been because he was included in the term 
judieatus. The aeris cotrfeai no doubt was omitted because it applied to 
nexal debtors, against whom manus injectio had been prohibited by 
the Poetilian law. 



Note G. (See § 36, note 23} 

'^ The idea of responsibility {Haftwng) is primarily one of answering 
with life and limb ; in primitive times responsibility in any other way 
is inconceivable. Hence the debtor who does not pay falls straightway 
into the hands of his creditor, who may hold him as a slave, may sell 
him into slavery, may kill him. But this last alternative is ere long 
subjected to some modification. The members of the body have very 
soon each its own value put upon it, in order that for every case of 
injury there may be a fixed and certain composition. This point reached, 
a creditor must no longer cut from his debtor's body more than necea- 
sary — than is a proper equivalent for the wrong he has sustained ; and, 
if there be several concurring creditors, none must cut more than corre- 
sponds to his own claim. So we find it put in the extant remains of old 
Scandinavian law. In contrast it may be said to have been a step in 
advance when the Roman XII Tables made an end of this detestable 
calculation, by declaring that in such a case it should be of no moment 
whether one or more creditors cut away more or less than his or 
their proper share ; they might hack their debtor in pieces just as they 
pleased ; the law was no longer to be encumbered with details : n plus 
min%L8ve seeuerunlt se fraude esto. So long as the sequence of ideas in the 
world's history was undiscovered, this provision of the Tables was natu- 
rally beyond comprehension. And yet it is somewhat surprising that 
no one should have lighted on the meaning of it when one thinks of all 
the hypotheses that have been suggested to explain it) but that really 
explain nothing ; hypotheses so multitudinous that there fails from 
the list of them this only, — ^that the ancient Romans must have been 
anthropophagi! 

<* It is a step further in advance when the law stops short of killing a 
debtor, and contents itself with pains and tortures. In the invention of 
such punitive devices mankind has given signal proofs of its ingenuity, 
—expulsion from the body social, infamy in every shape, corporal 
punishment^ incarceration. All these fell to the lot of the unfortunate 
debtor. If he was dead, his creditor seized even his poor remains. To 
deprive a debtor's body of a peaceful grave was a custom among the 
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Egyptians that survived into the Christian period. Even as late as the 
sixth century the emperors had to interfere to suppress this horrible 
abuse ; and the legends alike of East and West held him in honour who 
ransomed an insolvents corpse and gave it decent burial 

^ In my work * Shakespeare vor dem Forum der JvHsprudenz ' I have 
shown in detail how those gruesome customs gradually disappeared, — 
how the development of the law step by step removed the foundations 
of the system ; and it is enough to refer to what is there said. I have 
shown there also the conservative element that for many a long year 
held that development of the law in check. The severities that attended 
insolvency were perpetuated through the medium of contract When the 
old consequences of insolvency no longer resulted by direct operation of 
law, creditors began to make sure of them by clauses embodied in their 
agreements. If a debtor was no longer to fall ipso jure into the hands of 
his creditor, it was necessary that he should expressly impledge himself. 
He pledged his body, his freedom, his honour, even thQ salvation of his 
souL The clause inserted in the contract might prescribe forfeiture by 
the debtor of a pound of flesh, — a figure that has become typical for all 
times through the genius of the great dramatist Or it might be one 
whereby the debtor subjected himself, in the event of non-payment, to 
some indignity, or to outlawry, or even to excommunication," etc. etc. 
Eohler, Das Becht als CuUurerscheintmg, Wurzburg, 1885, p. 17 sq. 



Note H. (See § 50, note 20 ; § 53, note 16) 

Gains says that, while it was on all hands admitted that there could be 
transcription of a book- debt from one person to another only between 
citizens, it was a matter of dispute in the empire whether there might 
not be transcription from thing to person even between peregrins, seeing 
it proceeded on an antecedent liability under a juris gentium obligation. 
One might suppose from the anecdote told by Cicero (De Off. HL 14, 
^ 58-60) of C. Canlus and Pythius, the Syracusan banker, that it was in 
use by peregrins in his time (unleclis indeed Pythius, though living in a 
province, was in fact a citizen). It affords a capital illustration of the 
effect of the nomen. Hearing that Canius was in search of a country- 
house, Pythius, who owned one, invited him to dine with him a day or 
two afterwards. In the meantime he bespoke some fishermen to be then 
in the bay (which was finless) with some boats weU filled with fish, which, 
on a given signal, they were to bring ashore before the eyes of his guest, 
as if just caught ; while he arranged with some huntsmen to be in the 
vicinity, well furmshed with game, which they were to bring to the house 
while Canius was sipping his wine, pretending it had been newly killed 
in the woods. The bait took. A place with such attractions was just 
what Canius wanted. Would Pythius sell it 1 He might have any price 
he liked ; and so on, and so on, until Pythius made pretence of reluctant 
consent Naturally, Canius had not the money with him ; but the astute 
Pythius knew very well that if he left the price standing until his guest 
had discovered the fraud, he would never have any chance of fingering it 
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So he produced his bookt and traoaeribed the debt at once : ntmwna Jaeitj 
tugotium eonfieit He thereby made Caniua hia debtor, not for the price 
of a honae and grounds, but for money booked against him, recoverable 
by an actio ctriae endUae pecuniae ; and as the exeepUo and ac^ dolt had 
not yet been invented, there was no means by which Canius could plead 
the fraud as an equitable defence, or have reparation for the deceit of 
which he had been the victim. 

A fnropoi of this incident, there is a controversy as to the authorship 
and date of the exeqftio dolL Cicero (2. c § 60} says that Canius had no 
answer to any action by Pythius upon the nomen^ and no action at hia 
own hand for having it annulled or for obtaining damages, because Aquiliua 
Qallus had not yet introduced his farmtUae de doio. It is inconceivable 
to what he refers in thus employing the plural if not to the eaouptio doU 
and adio ds ddo ; and, if this be what he means, then, speaking as he 
does of what had been done under his own eyes by his friend and colleague 
in the praetorship, it is difficult to question his testimony. From a pas- 
sage of Ulpian's, however, in Dig. xliv. 4. 4, § 33, in which he says that 
a certain praetor whom he calls Cassius had not considered it needful to 
publish any tiwtiu cauM exceptio, as he thought the exeepHo dolt sufficiently 
general to embrace intimidation as well as fraud, some civilians draw the 
inference that, while Aquilius Gallus may have invented the actio de doio, 
Cassius was the author of the aocepHo doli. But the inference is quite as 
legitimate that what Ulpian meant was while Cassius introduced the actio 
quod mdu$ cauM (which, unlike the actio de dolo, lay not only against the 
actual wrong-doer, but also against third parties who had profited by hia 
wrong- doing), he thought a corresponding exception unnecessary, the 
already existing exceptio doli being sufficient for the purpose. This is the 
view adopted by Hanel, ^ die actio und exceptio doli," in the ArMv cL 
Oiv, PraaBie, voL xii pp. 410 sg., and Schneider, ''die actio doli mali," in 
his Subeidiare Klagen dee r&m, Rechls (Rostock, 1834X pp. 314 eq. The 
other view is espoused by Rudorff, ** die Octavianische FormeV' in the Z. 
/. gekfk RW, voL xii pp. 166 #9., and Yangerow in Ms Lehrh, d. Pandekten^ 
7th ed. voL L pp. 318 eq. The reasoning of these two very distinguished 
jurists is far from convincing. They say the exc^io doli was introduced 
long before the time of Aquiliu& But that exceptio was exactly what 
Canius stood in need of when sued upon the literal contract into which 
Pythius had beguiled him ; if it had been introduced as early as Rudorff 
and Yangerow imagine, why should Cicero say Canius was helpless 
because AquUius had not yet introduced his formulae de dolo f May it 
not be that Cassius is a mistake for Gallus ? According to Augustinus 
{De ru>mini5. /uru0OTMu2tor. Tarragona, 1579, coL 241, 242) the name thus 
shortened occurs more frequently in the Digest than the full name Aquiliua 
GkiUus (or Qallus Aquilios). It is not an improbable mistake in transcript ; 
for in early MSS. Q and C are often almost indistingaishable, and long s- 
frequently resembles L This is so even in the Florentine Codex. [There 
was apparently a P. Cassius who was one of the praetors in the same year 
as Cicero and Aquilius Callus. On the date of the actio and exceptio ddiy 
see Girard, p. 411, n. 4.] 
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Note o. (See § 1, note 1) 

HISTORICAL EPOCHS IN ROMAN LAW 

Most modem writers on the history of the Roman Law, who have 
dealt with the internal development of the law as well as its external 
sources, have for the purpose of systematic treatment divided the subject 
into historic periods. Qibbon seems to have been the first to suggest this 
mode of treatment In the 44th chapter of his Decline and Fall of the 
Roman Empire^ he gives a threefold division for the period from the 
XII Tables to Justinian, viz. Ist, from the XII Tables to the birth of 
Cicero (i.e. from 303 n.a to 648 n.a) ; 2nd, from the birth of Cicero to 
the reign of Alexander Severus (t.& 648 u.G. to 235 a.d.) ; and, 3rd, from 
Alexander Severus to the commencement of the reign of Justinian. He 
has justified this arrangement on the ground that thereby the history of 
the law is divided into periods of nearly equal length (about 300 years), 
which, with the pre-decemviral period, represent respectively the iiiancy, 
the adolescence, the maturity, and the decline of the law. This arrange- 
ment of Gibbon has been followed by some writers (notably by Hugo in 
his Leh/rbueh der ReehtegeicfUckte), but a good many have varied from it to 
a greater or less extent It is now generally admitted that neither the 
birth of Cicero nor the reign of Alexander Severus are quite appropriate 
as epochs, as they do not mark any changes of special significance either 
in the internal or external development of the law, and it is more usual 
to find substituted for them the assumption of supreme power by Augustas 
and the reign of Diocletian or of Constantine respectivdiy. 

One of the most recent writers on the subject, M. Voigt^ in his 
BamiKhe RechUgeschichte, has adopted the following arrangement Begin- 
ning with the XII Tables, for he holds that the period antecedent thereto 
is without proper materials for historic treatment, he makes the following 
fourfold division of the subject matter, viz. Ist, from the XII Tables to 
the enactment of the lex AebtUia, a statute whose date is uncertain but 
which he fixes between the years 513-517 n.a ; 2nd, from the lex Aebutia 
to the commencement of the empire under Augustus ; 3rd, from Augustas 
to the division of the empire under Diocletian (305 A.D.) ; and, 4th, from 
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Diocktian to the death of Juatinian in 666 a^ix^ The anangement into 
five epochs adopted by Professor Muirhead in this work is, as r^aids 
the earlier periods, somewhat different from that of other writers, but is 
as conyenient as any that has been suggested for the treatment of the 
subject 

NoTB 6. (See § 29, note 1) 

CAPITIS DEMINUTIO 

Although the doctrine of eapitu denUnuHo has been discussed in the 
most exhaustiye manner by modem civilians, it cannot yet be said that 
there is anything like agreement regarding its import, or that the diffi- 
culties occasioned by some of the texts in the law sources have been 
surmounted. Of the many theories that have been brought forward it is 
doubtful if any one can be said to be more generally accepted than 
another. Nor is it likely that any solution of the difficulties will ever 
find universal acceptance, so vague and obscure on some points is the 
language of the classical jurists. 

In primitive societies, as is well known, the currency of l^al terms is 
exceedingly smalL Ideas of an abstract or reflective kind are scarcely 
realised, or capable of being expressed. Accordingly, one finds that 
symbols of a simple and obvious character are seized upon to express the 
as yet scarcely conscious notions of abstract rules. Among the early 
Romans there were a variety of such symbols, and two of the commonest 
were manus and caput Mantis^ the hand ; and captU^ the head : the 
former being used to express the notions both of power and property 
(potedas and dam%n%wn\ the latter to express first the notion of an indi- 
vidual (hoTOOy etc), and then that of the fineedom of an individual within 
either the state or the family. 

This latter metaphorical signification of caput was acquired, aa 
Mommsen has pointed out {Bffmisches Staatsrecht^ iii. p. 8), at an early 
period in Roman history. First, in relation to public law, it meant 
civitas in a subjective sense, representing freedom of the individual within 
the State, or, in other words, tiie capacity of an individual to exercise the 
rights of citizenship. All inhabitants of Rome who were not cives were 
originally without caput Slaves and ordinary peregrini were in this 
position. Hence the maxim, " Sertma nuUum caput habet" So iudiciwn 
capUtB and poena capitis meant respectively an action involving a man's 
right of citizenship, and the penalty which deprived him of it. Life or 
liberty might also be involved in the action or penalty, but that was 
immaterial ; the man who lost his citizenship was regarded as no longer 
free. Not till the ius geMium began to be recognised as a system was any 
dear distinction between libertcu and dvUcu admitted by Roman law. In 
ito second signification— viz. within the sphere of private rights, caput 

^ Voigt, HSm, BO,^^^ 5, 6. See also Oaq, Zes Institutions juridiques des 
domains, pp. xzviii. 59., who makes some judicious observations upon the suc- 
ceasive historio phases of the law. 
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meant the state of independence of an individual, or freedom from subjec- 
tion to another man's ins or potestas (sui iuris). It implied, accordingly, 
capacity to enjoy the rights of ckgnaiio and gentilitcu. Of these two signi- 
fications it is impossible to say which is the older ; probably they both 
belong to a period when the State was a gentile organisation. A person 
might possess caput in the first sense without possessing it in the second 
{e,g. a JUitufamilicLs), but not vice versa. 

The expression *' capitis demintUio " originally meant loss of caput in 
either of the foregoing senses. It did not mean, as is sometimes main- 
tained, diminution or lessening, but always strictly loss of capviA Loss of 
civUas constituted cap. dem. magna, loss of independence as regards private 
rights constituted cap. dem. minor. The jurists of the late republic or 
early empire, apparently from a theoretic love of symmetry and their 
well-known fondness for threefold classifications, developed this original 
notion of cap. dem. and divided it into three kinds, corresponding to their 
classification of persons. These were (1) cap. dem. maacvma (or mxji/gna)y 
which occurred in cases where a person lost his liberty ; (2) cap. dem, 
media (or minor\ where a person lost his citizenship without losing 
liberty ; and (3) cap. dem. minima^ where a person while retaining lihertas 
and civiJtas lost his existing family rights. The cap. dem,. maxima involved 
the other two, and the cap. dem. vnedia involved Uie third (see Inst. L 16 ; 
Dig. iv. 6, f r. 11 ; cf. Dig. xxxviii. 17, fr. 1, § 8). The idea probably in 
the minds of the jurists was that as mere loss of citizenship carried with 
it, qiuxid the individual, loss of rights under the jus civile, but left 
unaffected juris gentium rights within the state, loss of liberty, destroying 
as it did rights both under the jus civile and the jtis gentium^ was a greater 
cap. dem. This classification must have been unknown to the early law, 
which ignored jus gentium as part of the jus Romanorum. Moreover, in 
the law of Justinian it ceased in great measure to have practical significance, 
seeing that liberty and citizenship after Caracalla's constitution had become 
almost coextensive, and change of family through maniLs and mancipium 
had gone wholly into desuetude, and the forms and effect of emancipation 
and adoption fundamentally altered. 

There are two other terms which have a close connection with caput 
which may here be noticed. These are status and existimatio. The 
former of these is a term which has been described by Dr. Hunter as 
much given to " wandering at large." In a general sense it means simply 
state or condition in which an individual is placed, but in a special juristic 
sense it is used by the classical jurists as synonymous with caput, so far, 
at any rate, as that term has application to private law (see Etmtze, 

^ This is Mommsen's view. Should the spelling be demimUio or diminutiof 
The MSS. vary, that of the Gaian Codex having both forms ; but the better 
opinion is that deminutio is the oldest form, and that between it and dimintUio 
there was no original difference of meaning. By the classical jmists mintUio Ib 
frequently used as the equivalent of demintUio. It is a suggestion of Heineocius 
(Antiq. Rom. Synt. i. 16, sec 1) that caput was early used to signify the 
entry in the censorial register of a citizen's name, etc., and that when the name 
was erased there was said to be capitis demiivutio. See Cuq, p. 200. 
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Excwrm^ p. 369). Mr. Poste, in his edition of OaiuM (p. 113X rightly 
enough traoalateB cap. dem. as loss of MtuM^ where the passage in OaUu 
(L 168) obvionsly refen to cap. dem. mmtnuk On the other hand, eadati- 
maHOf though sometimes loosely employed as an equivalent to capuJt and 
ttaJtui (e,g. Dig. L 16, fr. 103 ; Cic. p. Rotcio^ viiL 3 IX differs materiallj 
from thenL It meant in a general sense personal dignity or honour (6ofui 
fama\ but in a strict legal sense the sum of those rights and privileges 
which might be enjoyed by every citizen as such. ExMmationii minutio 
indicated loss of honour (infaimia) arising from personal conduct, cairying 
with it by the sanction of the law loss of civil rights to a greater or leas 
extent It implied in other words moral censure which carried with it 
legal punishment (see Greenidge, " Infamia " in the Roman Law^ pu 5 sg.). 
Loss of exidimatio, however, did not necessarily involve loss of caput nor 
vice vena. This is expressly stated by Justinian: — *'Quibu8 autem 
dignitas magis quam status permutatur, capite non minuuntur ; et ideo 
Senatu motum capite non minui constat" {Inst. i. 16, 5). 

The occasions on which a man might suffer cap. dem. maxima and 
media are sufficiently obvious, and present little difficulty. It is not dia- 
puted that they always imply destruction or total loss of liberty and 
citizenship, one or both as the case may be {cL supra^ p. 122). But it is 
different with cap. dem. minima. As r^ards it, ihe doctrine which our 
author criticises (p. 123) is that of Savigny (following Niebuhr). Savigny 
held that c d. minima^ like the other two classes, always involved a 
change of jural capacity in the individual in deteriuSy as by one sui iurie 
becoming cUieni iurisy or one in poUstate or in manu becoming in causa 
mancipii. This degradation of legal capacity is patent in such cases as a 
paierfdmilias being adrogated, or a woman sui iurit being married cwn 
conventione in manwn. Such persons come under the power of their 
adrogator or husband, and thereby lose their previous caputs and are in a 
worse position jurally than before. There were some analogous cases, such 
as erroris causae probatio and legitvnuUio, in the later law, though these are 
nowhere referred to in the texts in connection with cap, dem, minima^ 
But in the case of a JUiusfamilias being adopted the position is not so 
plain. He undoubtedly, as the texts tell us, undeigoes cap, dem,^ but he 
has only passed from one patria pclestas to another. Savigny {Sytiem d, 
Akr.i2.ii. p. 60, and Beil. p. 443) explains this case by the reason given 
by Paul in the Digest (iv. 5. 5, 1) — viz. that in adopting a son it was 
necessary to first place him in causa mancipiiy he must be *' in imaginariam 
servilem statum dedudue." Emancipation is explained in the same way. 
By emancipation a child who has been in potestate ib made sui iuriSf and 
its legal capacity is thus obviously not made worse but improved. But 
in order to be emancipated he must first, like one adopted, pass in servUem 
statum. Now, these explanations are, as regards cap, dem, in adoption and 
emancipation, satia&ctory enough. But a difficulty arises on this theoiy 
when applied to the children of an adrogatus and to a fiUafamilias being 
married cvm manuy cases in which there is no suggestion of a preliminary 
itaius servilis. As to adrogation, Paul is cited in the Digest as saying 
(Dig. iv. 5. 3. pr.)i ** Liberos qui arrogatum parentem sequuntur placet 
minui caput cum in aliena potestate sint et cum familiam mutaverint" 
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The children of an adrogated person are transferred along with their 
paterfamilias hj a sort of universal succession into the power of the 
adopter by the simple act of adrogation. Savigny, however, regarded 
this as an exceptional case, and reading the word pUuxt in the passage just 
cited as meaning no more than a juristic opinion, to which Paul did not 
himself express adhesion, he held that it was not a settled doctrine that 
children of an adrogatus did undergo capital diminution. Savigny 
also denied that a filiafamilias married cwm manu underwent cap, dem,, 
despite the fact that Gaius (i. 162) and Ulpian state quite generally that 
loss of captit was a consequence of coemptionate marriage. The argu- 
ments of Savigny are strongly controverted by Puchta (InsHt ii p. 469) 
and Vangerow {Pandekten, i. sec. 34, anm. 1), among others, as inconsistent 
with the just-mentioned texts as well as with other evidence in the law 
sources, and they have not, on the whole, found many supporters among 
recent writers. The term placet in the passage cited from Paul must be 
read as expressing the common doctrine of the jurists, and the unqualified 
statement of Gaius as to coemptio cannot be explained away. 

In Puchta's view capitis demintttio minima in the classical law meant 
no more nor less than famUiae miUatio (meaning by fa/milda the agnatic 
family), and it occurred in every case where a person, without his civic 
status being affected, lost his rights in his agnatic circle. This is, so far, 
in accordance with the passage above cited from Paul, where, it will be 
observed, he refers to mutation of the famUia as one of the grounds on 
which the children of an adrogatus were held to suffer cap, dem,j and for 
most other cases Puchta's test also holds good, and is, on the whole, more 
satisfactory than Savigny's. It is also in accord, so far, with the definition 
of Gktius — viz. ^^prioris stcUtu permutatio" But^ none the less, this theory 
also meets with some serious difficulties. Apart from the apparently 
meaningless distinction it would create between the least and the two 
greater diminutions of caput, there are certain textual objections. When 
a son bom in confarreaie marriage was consecrated as JUvnun Dialis, or 
when a filiafamilias was taken for the office of virgo vestalis, he and she 
respectively became thereupon sui iuris. It is clearly stated by Gaius and 
Ulpian that the flamen and vestal virgin were, in virtue of their office, 
freed from patria potestas without any emancipation. Ulpian (Frag. x. 
§ 5) says : ''In potestate parentum esse desinunt et hi qui flamines Diales 
inangurantur et quae virgines Yestae capiuntur." But it is equally 
certain that in neither case was there any capitis deminviio. Gaius (iii 
114) and Aulus Gellius (N. A, i. 12, 18) assure us of this. To meet Uiis 
difficulty Puchta, and those who adopt his theory {e.g. Moyle, Jwtiman's 
Institutes, Ist excursus), while admitting that the flamens and vestal 
virgins were, ipso iwe, freed from patria potestas, either decline to admit 
that they passed out of their agnatic family, so as to give rise to mutatio 
famUiae in the fall sense, or else they regard the cases as anomalous. But 
the view that the flamen and vestal virgin did not change their agnatic 
family seems untenable ; the great weight of authority is against it 
(see Savigny, ut supra ; Mommsen, K SR iii. p. 43 ; Madvig, Verfas- 
sung und VerwdUung des R S, ii. 675). The whole basis of family 
rights rests on patria potestas ; no one could be released from it without 
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terminatiiig at the same time both his family proprio jun and his agnatic 
kinahip. 

It will be observed that according to Muirhead (p. 123), who accepts 
generally Puchta's theory, the flamines and virginss vestaUs did become 
diyested of all their family rights ; but, he adds, they were regarded as 
having entered, by their consecration to the gods, into a divine £&mily. 
This, however, is an explanation which does not get rid of the difficulty. 
There is no such thing as a divine family in contemplation of law ; but 
even, on that assumption, we have fnutatio famUiae without capitis 
deminuHo. It may of course be that these cases were treated merely as 
special exceptions to the general rule, but such an explanation is to be 
avoided if possible. Yoigt (XII Tc^eln^ iL p. 26 n.) explains them aa 
belonging to feu rather than tiu, and holds that cap, denu had no applica- 
tion in matters relating to fas; but this is a mere assumption. 

There are some other theories which differ only slightly from that of 
Puchta, as, for instance, that of Bocking (Pandekteuy sec 58), who regards 
caput as the status of an individual, either as the head of a famUia 
{proprio iure) or free member of such familioy and enjoying the legal 
capacity thereto attaching. 

The most satisfactory theory seems to be that su^^ested by Mommsen, 
by which cap. dem, minima represents simply loss of previous status by 
an act of subjection of one person to another within the sphere of private 
law. Mommsen (Bom. SR. iii. p. 9) observes that cap. dim., in the view 
of the private law, is " der Uebertritt des privatrechtUchen f^ien Mannes 
in privatrechtliche Unfreiheit oder auch dee privatrechtlichen unfreien 
Mannes in eine andere privatrechtliche Unfreiheit" Any citizen, there- 
fore, who is by a juristic act brought under the power of another, whether 
it be MJideT patria poUstcu, conjugal mantM, or quasi-servile mancipium — 
incurs thereby a d. minima. The only point apparently open to criticism 
on this theory is in relation to the alieno iuri svbiecti, for they have, 
strictly speaking, no caput to lose. But assuming that the notion of c. d. 
was at first confined to the sui turn, it would be quickly extended to 
those who had, so to speak, potential capuL Free persons (Uieni juris are 
sometimes said to have caput in familia in contrast with slaves (cf. the 
use of the term noxa caput sequitur). The prominent idea in the minds 
of the jurists was the act of subjection to the power of a stranger. What- 
ever free citizen underwent that (no matter what may have been his pre- 
vious condition as member of a familia) was capite deminutiLs. In other 
words, all that was required was that there be an act of subjection to 
another's power, temporary or permanent Where there was a change of 
family without such subjection there was no capital diminution. Apply- 
ing this to the various cases that may arise, it would follow that death 
of one's paterfamilias, natural or civil, or consecration of a fUiafamUias as 
vestal virgin, or of a JUittsfamilias as flamen, although terminating palria 
potestas (and, as regards the two latter, terminating the agnatic family 
alsoX causes no loss of caput because there has been no act of subjection to 
jus alienum. But, on the other hand, in adrogation there is such loss, 
both as regards the adrogatee and his children, because both are by the 
act of adrogation made subject to the headship of the adrogator. Paul 
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may have liad this in view when he said {Dig. iv. 5, £r. 3) that the children 
of an adrogatus tmderwent cap. dem, by adrogation, ''cum in aliena 
potestate rint" Similarly, in the case of a non-paying debtor being 
addicted to his creditor and so placed in causa mandpii and, in the later 
empire, in the case of a child being legitimated. So, in emancipation of 
Bk JUiugfamdliaa, the fact that the creation of a temporary condition of 
mancipium must take place as a preliminary step satisfies tiie test of sub- 
jection to another's power. And the adoption of a JUiusfamUiaa stands in 
the same position as emancipation, except that here there is a double act 
of subjection — ^the filivs being first placed in mancipio and thereafter in 
patria potestate. Again, in marriage cum manu, the wife from having 
been either sui juris or JUiafamiluu becomes subject to the manus of the 
husband, and thereby loses caput. Or we may have a case of a wife in 
manu being freed from it by the husband. In this case if the marriage 
have been by coemptio the dissolution of manus can only take place by 
remancipation, and this involves the temporary placing of the wife in 
causa mandpii. As to the dissolution of marriage in a confarreate 
marriage by diffareation the texts are silent In Gains' time confarreatio 
had ceased to create m^inus except quoad sacra. In all these cases, then, 
the test of subjection holds good.^ But, of course, in all of them caput 
was lost only in relation to private rights ; in the view of public law it 
was unafiected. 

Some recent writers have discussed with great minuteness the doctrine 
of capitis demintUiOy and have thrown interesting light upon it.^ Accord- 
ing to Cohn and H. Kriiger the original use of the phrase capitis deminutio 
was confined to cap. dem. minvma^ — and it was not till the beginning of 
the empire that it was applied to the loss of caput in the sense of either 
citizenship or liberty. But in relation to cap. dem. mdnimay Kriiger 
further holds that the phrase was originally applied only where there had 
been a conveyance of the subject of it by mancipation, with the effect, 
permanent or temporary, of reducing him to the quasi-servile condition of 
m>ancipiu7n.^ Desserteaux, on the other hand, sees in the doctrine of cap, 
dem., historically considered, simply a generalisation of the effects of 
adrogation.^ 

^ It cannot well be held that mere manumission e mancipio will, of itself, 
constitute cap. dem,,, as the Qaian MS. (i. § 162) seems to say. Accordingly, 
the text should be amended in some such way as Buschke (6th ed. p. 213) 
suggests. But assuming that it Ib to be taken literally, as Cohn (Beitrage, 
ii. 110 sq.) maintains, it would be a strong argument against the theory of 
Puchta. 

> ' See Yoigt (XII Ta/eln, iL 78), who adopts the theory of the original twofold 
classification of cap. dem. into magna and minor, and the works of H. Kriiger, 
Cohn, and Karlowa, as cited on p. 121, n. 1 ; Desserteaux, JBffets de Vadrogation, 
Paris, 1892. 

' Cf. review of his book by Kipp, Z, d. Sav. Stift. (22. A.), 1888, vol. ix. p. 
159^. 

* See review by Audibert in N&uv. Hev. Hist. 1898, vol. x. p. 863. 



428 EDITOR'S APPENDIX 

Note c. (See § 30, note 69) 
FORBIS OF THEFT IN THE EARLY LAW 

Fwrtum lance licioque ametptum^ about which there was a provisioii in 
the XII Tables, bat which was antiquated when Qaius wrote, is an 
interesting feature of ancient law. About its nature and origin, however, 
the sources give us the most meagre information, and accordingly it has 
been a favourite topic for speculation by writers of all periods. Various 
theories of the older civilians have been criticised in a monograph by 
Professor von Vangerow (De Fwio eoncepto ez lege XII Tab^ Heidelbeig, 
1845X and since Vangerow's time there has been no want of conjectures^ 

There is no dispute that fwrtum lance et lieio was a solemn form of 
quest by an owner for articles stolen from him, and supposed to be 
concealed in another person's dwelling. Qaius (Inat, iiL § 192) says that 
it was required that the searcher *' nudus quaerat linteo cinctus lancem 
habens." The term Unteum he explains as meaning a cloth — coneuU 
genui — ^by which necessariae partes tegerentw (tL«. a loin -clothe Other 
ancient writers use the term licium instead of linieum. Thus A. Qellius 
{Nod. AtL XL 18, 9) says, *'furta quae per lancem lidumque concepta 
essent," and again (xvi 10, 8X ^' furtorumque quaestio cum lance et licio." 
The term licium was sometimes applied to the short garment which the 
ancient Romans wore under their toga (leaving the legs and arms bare), 
and which indeed was their only garment when at work in the fields 
{^campe$tr^. Accordingly it has been proposed by some writers to 
correct the MS. of Gkiius by changing linteo into lido. But we meet with 
Unteum in this sense in other writers, and, in particular, it seems to have 
been so used in religious rites. Huschke suggests (5th ed. of Qaiui) the 
reading linteo lido. But whichever word be used, there is no doubt about 
Gkius* meaning, and there is no need to accept the opinion of some 
modem writers (e,g. Cuq, Intt, Jurid. p. 345, note 5), who charge Qaius 
with inaccuracy, in saying that the searcher was nudus save the loin- 
cloth. Qaius as a commentator on the XII Tables was particularly well 
acquainted with their provisions, and probably with the earlier treatises 
upon them (e.g, that of Sext Aelius), and could hardly be mistaken. What 
was the reason of this rule requiring the searcher to go naked 1 The 
common explanation is that it was to prevent the searcher secreting the 
alleged stolen article about lus person, which, in view of the heavy penalty 
to be paid in case of discovery, he might be tempted to do. Vangerow 
(op. dt) surmises that it was intended by the Decemvirs as a protection 
to householders against unwarrantable search, as only those having serious 
grounds of suspicion would resort to so disagreeable a procedure as to 
appear naked in public But a conjecture quite as probable as either of 
these is that of Von Jhering, who has seen in the rule a reHc of old 
Aryan custom. We know from Aristophanes that a similar form of 
search existed in Qreece (see supra^ § 22, note 3), and it was also known 
to old Qerman and Scandinavian law (see Qrimm, Z, f. G. 22. voL ii 
p. 91). According to Jhering {Vorgeschichte der IndoeuropOer^ p. 15 sq.\ 
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the commonly received theory is meaningless, as the searcher's garments 
might easily have been examined beforehand, while it is hardly con- 
ceivable that the Decemvirs would have enacted a rule which would 
have tended to prevent self-respecting citizens from searching for their 
stolen goods. The loin-cloth was, in Jhering's view, just the ordinary 
garb of the early Aryans, as it may still be seen among the lower-class 
Hindoos, and its use in the house search by the Romans was thus the 
relic of what had been done by their ancestors, though its origin may 
have been wholly unknown to them.^ 

Not less obscure than the purpose of the Ucivm is that of the lanx 
or platter. Gains (iiL § 193) frankly confesses that he was in doubt 
about it He suggests two alternative hypotheses, viz. (1) to prevent the 
searcher, by his hands being occupied, from taking anything into the 
dwelling with him ; or (2) to enable him to carry away (openly) the article 
if found. But he seems to dispose of both of them by pointing out 
''neutrum eorum procedit si id quod quaeratur eius magnitudinis aut 
naturae sit ut neque subici neque ibi imponi possit." Festus, or rather 
Paulus Diaconus, s.v. lanee et lido (Bruns, 4 th ed. p. 270), says cate- 
gorically, '* Lance et licio dicebatur apud antiquos, quia qui furtum ibat 
quaerere in domo aliena, licio cinctus intrabat^ lancemque ante oculos 
tenebat propter matrum familiae aut virginum praesentiam." This 
explanation, which, it will be noticed, corroborates Qaius as to the nudity 
of the searcher — for why otherwise should the face be hidden from the 
women ? — is in accordance with the puerility of a number of the customs 
of uncivilised races, but it has not satisfied modem writers, especially 
those who seek for a raiiofidU for primitive institutions. Various curious 
conjectures will be found noticed in the monograph of Yangerow above 
referted to. The most generally favoured theory is apparently that of 
Qaius' first alternative — ^Muirhead thinks it obvious {supra^ p. 141) — 
viz. that the searcher having both hands occupied in holding the plate, 
suspicion of his bringing the stolen article with him might be excluded. 
This is so far supported by a gloss to the Turin MS. of the IfutihUeSy in 
which it is said that the plate was held in both hands — '* Nudus ingredie- 
batur discum fictilem in capite portans utrisque manibus detentua" A 
conjecture of Leist, Oraec(h%tali8che RG, p. 248 sq^ which has attracted 
some attention, is of a different character. According to him the purpose 
of the platter was that the searcher might bring on it material for a 
libation to appease the household gods (Lares et Penates\ whose sanctuary 
he was about to violate. The objection to this otherwise attractive 
conjecture is that it is wholly unsupported by evidence.^ 

The account given by Qaius (iii ^ 191-193) of the relation of fwrtwrn 
lance lidoqiie to furtum concepiwm and fwrivm prMbitvm has also given 
rise to difficulties, particularly as regards the penalties to be inflicted. 

^ This assumes that the home of the Aryans was in a warm climate. 

' An anecdote of Macrobius {Saturn, i. 6) on furtum licio et lance is discussed 
in an interesting way by Esmein, MilangeSy pp. 287 9q, Esmein supports Leist's 
theory as to the lanac^ and thinks also that the owner of the house had to take 
an oath that the thing stolen was not concealed in it. 
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The language of these passages is not clear, and there may be room for 
difference of opinion as to their true interpretation. But there is no need 
to charge Qaius with inaccuracy as Kriiger has done (Z. d, Sav. Stift voh 
XT. pp. 291 sg.). The true meaning of the passages seems to be that the 
penalty for furtum krnce et lido was prescribed by the XII Tables, and 
was the same as that for furtum manifedunL The tictio fwrti coneepH was, 
it is thought, later than the XII Tables, and was due to tnterpreUUio of 
the jurists When it is said by Gaius (§ 191) to be based on the Tables 
themselves, this is in accordance with a common habit of the jurists, of 
which we have a noted instance in the leffitima ttUda patronorum. Cf. 
Qai iiL § 23 ; Wlassak, Procetagesetze, i. p. 246, n. 12, and p. 259, n. 44. 
The introduction of the simple actio furti concq>ti was to be expected, 
as with more civilised habits there would be a growing dislike to the 
search in the older form. There was no provision in the Tables, Gaius 
says in § 192, for the case of the owner of the house refusing to permit 
the search, and accordingly the praetors introduced the actio prohtbiH with 
a fourfold penalty. Eruger (Lc) thinks that the absence of a penalty for 
refusal to allow the search is inconceivable, but the answer is that the 
moral stigma attaching to such conduct would in early times be a sufficient 
deterrent. Probably at first such refusal was unknown ; it was only 
when moral sanctions began to lose their force that this happened, and 
then the praetors had to devise a remedy. For a different view as to 
furtum eonceptum^ see Jhering, op. cit'p. 16 ; c£ also Voigt, XII Tafdn^ 
iL pp. 567 sq. 

Note d. (See § 53, note 14) 

THE CONTRACT LITTEEIS 

Modem writers are much divided in opinion as to the characteristics 
of the literal obligation in the early jus civHe. Since the publication of 
the first edition of this book a new theory has been propounded by Voigt, 
in a dissertation " Ueber die Bankiers, die Buchfiihrung, und die Litteral- 
obligation der Romer" (Abhandl, d. K, S. GeseUschqft der WusemchafieTi, 
1887, vol. X. p. 515).^ It has attracted considerable attention, and has 
been accepted by some writers of authority. According to Voigt the literal 
contract was borrowed by the Romans from the inhabitants of Latium, 
who in turn had taken it from the Greek communities of Southern Italy. 
Among these latter the methods of banking had been early established, 
and the bankers {trapezUaey argentarii) kept regular books for their 
accounts. Inter alia they kept a ledger or account current book {codex 
rationum mensae), and a special codex accepii et expend in which loans and 
other debts were separately entered under the names (nomina) of their 
clients. Acting on this initiative, the Roman householders of the later 
republic kept a variety of books, and specially (1) a libdltu patrimonii; 
(2) a codexy or tdbiUae raJtionum^ in which they entered all their business 
transactions, all items of outlay and receipt {e,g, by sales^ purchases, etc) ; 

^ See also Rmn. HO. i. pp. 59-68. 
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and (3) a codex dccepti et expensi^ in whicli all Uieir literal obligations (t^. 
all transactions intended to have the effect of operating ipso facto a change 
on the state of their pcU/rimonivm) were entered. In this view the codex 
raJUonwrn was quite distinct from the codex accepti et expend ; it was the 
entry in the latter alone that constituted the literal contract ; the entry 
in the former was only evidence of a transaction. When the creditor 
made an entry in the latter codex, he did so with the words '* expenswm 
fero " (hence expendUUio) ; it took the form of a fictitious loan to the 
debtor. On the other hand, the debtor made a corresponding entry in 
his codex, and in doing so he used the words " expensum rtftroP But 
entries in the codex accepti et eocpensi might be made for several purposes. 
Thus (a) to originate a literal contract (when it was strictly called expensi- 
laiio) ; (6) to novate an existing obligation (when the term nomina 
trcmscriptitia was applied) ; or (c) for extinguishing an existing literal 
obligation (when the term acceptilaJtio was applied). In (a) and (6) it was 
the posted entry in the creditor's codex that constituted the obligation 
{nomevC) ; the corresponding entry in the codex of the debtor, though usual, 
was not essential But the entry by the creditor could only be made 
with the sanction (Justus) of the debtor, original or delegated, though the 
notification of that jussus might be made in any informal way. In (c), on 
the other hand, it was the entry in the debtor's codex that was essential to 
discharge. The debtor made it, on the creditor's jussus, with the words 
acceptwm fero, and the creditor made a corresponding entry in his codex 
(though this was not essential) with the words ^' acceptum refero!* This 
theory, though ingenious, has not a few difficulties to contend with on 
the texts, and it has been adversely criticised by Niemeyer ia Z, d. Sav. 
StifL 1890, voL xi pp. 312 fg. For other views of the literal contract, 
more or less divergent, see Earlowa, B&m. RO. ii pp. 746-757 ; Cuq, 
pp. 670-673 ; Qirawl, pp. 484 aq,; Schulin, Lekrhuch, § 76. 

The literal obligation of the Romans, whatever may have been its 
exact method, was certainly very peculiar, and would seem to us to have 
given dangerous scope for fraud. In modem practice entries in the books 
of bankers, merchants, etc., of debts due are treated as of great importance, 
but they never operate per se to constitute a debt They are treated 
merely as evidence ; testimonium praebent, like the nomina arcaria to which 
Qaius (iii 131) refer& If the books have been kept regularly they will 
generally, if confirmed by oath of the creditor, be taken as conclusive 
proof of their contents, though it is always open to disprove them by 
habile evidence. 

NoTJB e. (See § 62, note 6) 

THE NAME OF GAIUS 

It has been more than once suggested that the complete absence of 
any reference to Qaius by any of his contemporaries or successors among 
the classical jurists may be due to the fact that he had another name or 
names by which he was known to them. Puchta {Institutionen, § 99, 
note cc) refers to this, and says that the suggestion was at one time made 
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that GaiuB might be the same person as a certain Gabins BassoSy who is 
mentioned by Aolus Qellios {NoeL AtL iL 4) and Macrobius (&ittfm. L 9). 
The latter speaks of this Bassus as governor of Pontns under Trajan. But, 
as Pachta observes, this suggested identity rests upon no basis €l evidence 
whatever. More recently an endeavour has been made to identify Qaius 
with a certain Laelius Felix, who is also mentioned by Gtellius {NocL AU, 
XV. 27), and, if it be the same Laelius, twice cited in the Pandects. 
Macrobius also refers to a M Laelius, an augur, whom Huschke doubtfully 
identifies with Laelius Felix (see Roby, Introd. to IHgesty p. clviiL). This 
attempt has been made with considerable ingenuity by a writer in the Oape 
Law Jaumal, February 1894. He arrives at the rather startling conclusion 
that the full name of the author of the IndituUt was Qaius Laelius Felix, 
and that he was a freedman of some member of the gen$ Ladia. His 
main argument is that two passages in the Digat — ^viz. Dig, y. 4, fr. 3, 
and V. 3, fr. 43 — ^in which Laelius is expressly cited by Paul, coincide in 
a remarkable way with two other Digeit fragments attributed to G^ua. 
It is unnecessary to quote the texts ; those who are curious about co- 
incidences (for in any view there is nothing more) may turn to them. 
But in other respects the writer's arguments fall from lack of evidence. 
For surely if it be strange that Gains is not quoted at all by any of the 
classical jurists, it would not much lessen our astonishment to find that 
he had been cited but twice by only one of them. Li one of the passages 
indeed — viz. Dig, v. 4, fr. 3 — Laelius is cited merely as authori^ for a 
statement of fact to which both Qaius and Julian bear evidence. More> 
over, the conjecture in question involves, as the writer admits, two 
assumptions — (1) that Qaius was the jprtunomen of our jurist ; and (2) 
that Laelius Felix had that pnunomeffL The first assumption is probably 
correct, though it is not universally admitted (see Huschke's PrefoM to 
his 6th ed. of Gaitu), Qaius (Qavius) seems to have been sometimes used 
both as a noTnen and also (c£ Panlus) as a cogrumien. But the second 
assumption rests on no evidence beyond the fact that Qaius was a common 
praenomen of the Gens Ladia, It was not, however, the only one \ the 
writer admits that Decimus was another, and the augur to whom 
Macrobius refers {Sat i 6, § 13) seems to have been called Marcus. Of 
the Laelius Felix cited by Paul we know absolutely nothing, except that 
Qellius tells us (if he be referring to the same Laelius) that he was author 
of a work, Ad Q, Afuaum, from which he gives some extracts. 

The veil of obscurity, therefore, that enshrouds Qaius' personality 
still remains to be lifted. That he has never been cited by any of the 
classical jurists is practically certain, for it is now generally admitted that 
the reference by Pomponius in Dig. xlv. 3, fr. 39, is to Cassius, one of 
the leaders of the Sabinian school (see Huschke, Pre/cue to hia 6th sd. of 
Groivs ; Puchta, InsL i § 99 r. ; «upra, p. 301, n. 6). Accordingly the 
only satisfactory explanation of what seems a strange silence of the jurists 
regarding one who in the later empire became so great an authority is 
that Qaius was not a jwris conditor, having never obtained the jut reapon- 
dendiy and that he never held public office. This is the view taken by 
Muirhead (supra, p. 301) and by most recent civilians, and the terms of 
the Valentinianian Law of Citations strongly confirm it Qaius^ in short, 
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was in all probability, as has been frequently said, merely a successful writer 
and teacher of law either at Rome or in Asia Minor ; most probably a 
native of Asia Minor, who wrote and taught at Rome. None of the 
great imperial jurists, whose works are cited in the Digest, would regard 
a person in such a position as an authority, though some of them probably 
did not hesitate to borrow from his works in preparing their own 
treatises. 
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RELIQUIAE XII TABULARUM QUAE EXTANT 

OMNES^ 

TABULA I 

1. Si in IU8 VOCAT, ITO. Nl IT, ANTEBTAMINO ; lOITUR KM CAPITO.^ 
2 Sl CALVITUR PEDBMVB 8TRUIT, MAKUM ENDO lAGITO.* 

3. Sl MORBUS AEVITASVE VITIUM S8CIT (QUI IS IU8 YOOABIT) 
lUMBNTUM DATO. Si NOLBT, AECSRAM KE STERNITO.^ 

4. AdSIDUO VmDEX AD8IDUUS E8T0 ; PROLBTARIO lAM GI7I QUIS 
VOLBT VINDEX SSTO.^ 

5. NeX . . . FORTI 8ANATI . . .^ 

6. Rem ubi facunt, oratoJ 

7. nl facunt, in comino aut in foro ante meridiem caussam 
coiciunto. quom peroranto ambo frae8ente8.^ 

^ It has been thought sufficient to give only a few leading references to 
paasages in the sources illustrating the fragments. For additional authorities 
and for various readings a general reference is made to Bruns, FonUs luris, 6th 
ed. {cura Mommsen and Gradenwitz), 189S ; to Voigt, XII Tafelfij voL i. p. 693 
aq, ; and to Wordsworth's Fragnunts and Specimens of Early Laiin, p. 513 sq. 
The yersion given is that of Schoell as adopted by Bruns. 

' Cic. de Leg, ii. 4, 9 ; Gellius, xx. 1, 25 ; Festus, s,v. " ewi," "igiiur "; supra, 
p. 174. 

' ¥ests.v. **8truere^^ and "pedem struU" ; Dig, 1. 16, 233 pr. ; ncpm, p. 
174, n. 7. 

* GelL XX. 1, 25 ; Varro, de L. L. v. 140 ; Fest 8.v, **escU" ; supra, p. 175. 
» Cic. Top. 2, 10 ; Gell. xvi. 10, 5 ; Fest s.v. *'adsiduua," **vindez" It is 

thought that this law should be placed in Table III, but Mommsen and Graden- 
witz (6th ed. of Bruns) have retained it in Table I. It is doubtful in what 
respect a vindex was required in the in ius vooatio. See supm, p. 192, n. 5 ; cC 
Dig. iL 4, 22, § 1 ; Gai. iv. 46 ; Lenel, Ed, Perp. p. 54 ; Wlassak, Processgesetze, 
i. p. 102, n. 34 ; Voigt, XII Tajeln, I p. 578 and p. 701 n. 

• Fest 8.V. **Sanates," "ForeUs"; Gell. xvi. 10, 8 ; cf. Voigt, Tab. XI, 6 ; 

supra, p. 107, n. 12. j 

' On pagurU for pacunt see Priscian, de A, Q. x. 5, 32. Voigt places this | 

and the three succeeding laws in Tab. II. 

" Quinct i. 6 ; Gell. xvii. 2, 10 ; see Mommsen's note in 6th ed. of Bruns, 

p. 19. j 
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8. Post meridiem praesenti litem addicito.^ 

9. Si ambo fraesentbs, bolis occasub sufrema tempebtas bbto.^^ 

10. VaDEB . . . SUBVADEB.^^ 



TABULA II 

1. De rebus M aeria plurisve D asaibus, de minoris vero L aasibus 
aacramento contendebatur ; nam ita lege XII tab. cautum erat [At] si 
de libertate bominis controversia erat, etsi pretiosissimus bomo esset^ 
tamen at L aasibus sacramento contenderetur eadem lege cautum est 
(Qaius, iy. 14). 

2. Morbub bonticub, aut status dies gum hobte, quid horum 
fuit yitium iudici arbitrove reove, eo dies ddtfensub esto.^ 

3. Cni testimonium defuerit, is tertiis diebub ob fortum obva- 

GULATUM ITO.* 

TABULA III 

1. AbRIS OONFBBSI REBUBQUE IURE IUDICATIS XXX DIES IU8TI 
BUNTO.^ 

2. Post deinde manus inibgtio bsto. In iub ducito.^ 

3. nl ludicatum facit aut quis endo eo in iure vindicit, begum 
duoito, yingito aut neryo aut comfedibus xy pondo, ne minore, 
aut si yolet maiore, yingito.* 

4. Si YOLET 8U0 YIYITO. Kl 8U0 TIYIT, QUI EUM YINGTUM HABEBIT, 
LIBRAS FARRIS ENDO DIES DATO. Si YOLET PLUS DATO.** 

5. Erat autem ius interea paciscendi, ac nisi pacti forent, babebantur 
in Yinculis dies sexaginta. Inter eos dies, trims nundinis continuis, ad 
praetorum in comitium producebantur, quantaeque pecuniae iudicati 
essent, praedicabatur. Tertiis autem nundinis capite poenas dabant, aut 
trans Tiberim per^;re Yenum ibant (Gellius, xx. L 46-47).^ 

* Beferenoes in preceding note. 

'^ Gell. l.c ; Fest. 8.v, ** suppremvm" ; Maorob,iS^.i. 3,14. Supr&matempestas 
bere refers to the time of adjournment. See Yoigt, XII Taf, L p. 515, n. 11. 
The Bomans at the time the Tables were published had no definite divisions of 
the astronomical day ; they reckoned by the rising and the setting of the sun. 
See Jhering, Vorgesch. d. Indoeurop, p. 152. 

" Gell. xvL 10, 8 ; cf. Voigt, Tab. V, 14 ; Bruns (6th ed.), p. 19. 

1 i>igr.ii.ll,2,§8; Gell.xx.1,27; Fest «.«. "Sonlieummorbum" tLnd"Jtetu" ; 
Cuq, Inst, Jurid, i. 401. Mommsen prefers diffisstia to diffenauSf but the Codex 
of Festus has the latter. 

« Cf. Voigt, Tab. I, 2 ; Fest 8.v. *'poHum," " vagulatio,** 

1 Gell. XX. 1, 42 ; cf. Gell. xy. 13, 11 ; IHg. xlii. 1, 4, § 5 ; supra, p. 190 sq, 

^ Gell. XX. 1, 48 ; cf. Gal. iy. 21 ; supra, p. 191 sq. 

' GelL XX. 1, 44 ; cf. Fest. «.«. "nervo" ; Liy. yiii. 28, 8; supra, p. 191, d. 3. 
On the words injure, see Mommsen's note in 6th ea. ol' Bruns. 

« GelL XX. 1, 45 ; see Dig. 1. 16, 234, § 2. 

^ See supra, p. 191 sq. 
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6. TlRTnS KXJ H DINI B PARTIS 8B0AKT0. Si PLUS MINUSTS BBOUEBUHT, 

8S FRAUDS xsra^ 

7. AdTXRBUS H08TEM ASTERNA AUCTORITAa [bSTO].^ 



TABULA IV 

1. Deinde quom esMt cito necatus tamquam ex XII tab. imrignw ad 
defonnitatem puer (Ci& de Leg. iii. 8, 19)} 

2. Si patkr piuum ter ysnuii duuit, filius a patrb liber bsto.' 

3. Illam tuam suas res sibi habere iaasit^ ex XII tab. claveB ademit, 
exegit (Cic. PkUip. iL 28, 69).* 

4. . . . Oomperi: feminam — ^in ondecimo menae post maxiti mortem 
peperiase, fiactumqae esse negotium, quasi marito mortao poatea concepiasety 
qaoniam decemviri in decern mensibus gigni bominem, non in nndecimo 
scripsissent (Gtellius, iii. 16, 12).^ 



TABULA V 

1. Veteies — ^volaerunt feminas, etiamai perfectae aetatis sint, propter 
animi levitatem in tutela esse, . . . exceptis viiginibos Vestalibusy quas 
etiam yetezes in bonorem sacerdotii liberas esse yolaeront : itaque etiam 
lege XII tabi cautum est (Gkiius, L 144-145).^ 

2. Mulieris, quae in agnatorum tutela erat, res mancipi usu capi non 
poterant, piaeterquam si ab ipsa tutore auctore traditae essent : id ita lege 
XII tab. cautum erat (Gaius, ii. 47).^ 

3. Uti lbgabsit super pegunia tutela ve suae RBI, ITA IU8 Bsra' 

4. Si intestato moritur, gui suus heres nec esoit, adonatus 
pr0xdiu8 fakiliak habbto.'* 

6. Si adgnatus neo bsgit, qentiles familiam habento.^ 
6. Quibus testamento quidem tutor datus non sit^ iis ex lege XII 
agnati sunt tutores (Qaius, i. § 165).^ 

* Cell. zz. 1, 48-52 ; Quinct /. 0. iii. 6, 84 ; Tertull. Apol i ; m^mx, pp. 
191 and 196-190. 

^ dcde Off. L 12, 87 ; ct Voigt, Tab. V, 10 ; supra, p. 189. n. 57. 
^ For other readings than neeaius, see Brans, 6th ed. p. 21. 

* GaL L 182 ; Ulp. x. § 1 ; of. 6aL iy. 79 ; supra, p. 114. 

* See supra, p. 112. 

* Dig. xxxviii 16, fr. 8, § 11 ; Leist, Gh-.IL RG. 87 n, ; Voigt, XII Taf, 
IL 294 n. ; supra, p. 118. ^ Cf. Gai. L 157 ; QelL L 12, 18. 

' Cf. Gai. L 157 ; supra, p. 189, n. 58. 

» Gai. ii. 224 ; Ulp. xi. 14 ; Dig. xxvL 2, 1, § 20 ; 1. 16, 68 pr. ; Cic. de 
Inv. ii 50, § 148 ; see Brans (6th ed.), p. 22 ; and Yoigt, XII Taf. pp. 703-704 ; 
supra, p 117, n. 8 ; p. 158, n. 8 ; and p. 162. 

* Voigt, Tkb. IV, 2 ; Ulp. xxyi. § 1 ; Inst. iL 18, § 5 ; Dig. xxyiiL 2, 9, § 2 ; 
cf. I 16, 195, § 1 ; supra, p. 163. 

^ Ulp. in CdUaL xvi 4, 2 ; cf. Gai. iiL 17 ; supra, p. 163. 

* Cf. Dig. xxyL 4, 6 ; Ulp. xL 8 ; supra, p 118. 
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7. (a) Si fubiosus escit, adonatum GSiniLiuHQUE in bo fecuniaque 

EI08 POTE8TA8 ESTOJ (6) . . . AST EI GUSTOS NEC ESOIT.^ 

(e) Lege XII tab. prodigo interdicitur bonorum suorum adminiBtTatio 
(Ulp. in Dig. xxviL 10, I, pr.). Lex XII tab. — ^prodigum, cui bonis inter- 
dictum est, in curatione iubet esse agDatorum (Ulp. Fr, xii. 2).^ 

8. Civifl Bomani liberti hereditatem lex XII taK patrono defert^ si 
intestato sine suo herede libertus decesserit (Ulp. Fr. xxix. I). 

Ex EA FAHILIA IN EAH FAHILIAM.^^ 

9. £a, quae in nominibus sunt, — ^ipso iure, in portiones hereditarias ex 
lege XII tab. divisa sunt (Gordianus, Cod. iiL 36, 6). Ex lege XII tab. 
aes alienum bereditarium pro portionibus quaesitis singulis ipso iure 
divisum (est) (Dioclet Cod. ii. 3, 26)." 

10. Haec actio (familiae erciscundae) proficiscitur e lege XII tabu- 
larum (Qaius in Dig. x. 2, 1 pr.).^^ 



TABULA VI 

1. Cum nexum faciet mangipiumque, uti lingua nungupassit, ita 
lUS bbto.^ 

2. Cum ex XII tab. satis esset, ea praestari, quae essent lingua 
nuncupata, quae qui infitiatus esset, dupli poenam subiret, a ICtis etiam 
reticentiae poena est constituta (Cic. de Off. iii 16). 

3. Usus auctoritas fundi biennium est, sit etiam aedium ; at in lege 
aedes non appellantur et sunt ceterarum renim omnium quarum annuus 
est usus (Cic. Top. iv. 23).* 

4. Lege XII tab. cautum erat, si qua nollet eo modo (usu) in manum 
mariti convenire, ut quotannis trinoctio abesset atque eo modo cuiusque 
anni (usum) interrumperet (Gkdus, i. § 111).' 

6. (a) Si qui in iure hanum gonserunt ...(&) Et mancipationem 

^ See Dig. 1. 16, 58 pr. ; Mommsen, SH. iiL p. 22, n. 5 ; suprct, p. 120. 
^ See note in Brans' 6th ed. p. 23. 

* Ifut L 28, 8 ; Yoigt, Tab. VI, 9, 10, and authorities there cited ; supra, 
pp. 121, 206, n. 2. 

^^ Dig. L 16, 196, § 1. " Ex ea familia [qui liberatus erit eius bona] in earn 
funiliam [revertnntor] " is suggested by Momms. {SH, iii p. 22, n. 6), who 
understands by familia the geru. See Yoigt, Tab. IV, 4-6, who suggests 
" pecunia ex ea familia in patroni familiam redito " ; Oai. iii §§ 40, 49 ; ColUU. 
XYi. 8, 2. 

11 Gf. Dig. X. 2, 25, §§ 9, 18 ; supra, p. 168. 

^ Of. Dig. X. 2, 25, § 9 ; Gell. i. 9 ; see Pemioe, Z. d. Sav. SHft. iiL p. 70 ; 
supra, p. 169 and p. 187, n. 8. 

1 Gf. Fest V. "nuncupata" ; Gic. de Oral. L 57, 245 ; Yat Fra^g. 50 ; supra, 
p. 61, n. 27 ; p. 188, p. 161, p. 268, and p. 264, n. 24. 

' GaL ii. 54 ; see Barokhard, Z.f. Eff. yiL p. 79 ; supra, p. 127, n. 8, p. 189, 
and p. 186, n. 42. 

* Gf. GelL iiL 2, 18 ; Macrob. i^ot. L 8, 9 ; Earlowa, jR»m. RO. iL p. 168 ; 
vupra, p. 111. 
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•t in inre ceasionem lex XII tab. confirmat (Paal, Manual, in Fr. VaL 
60).* 

6. Poettilant at rem integram in patm adventam differat («ctL Ap. 
Claudius), 1^ ab ipso lata vindicias det secundum libertatem (Livius, 
iii 44).» 

7. TlOKUM lUNCTUM AEDIBUS YINKAVB BT GONGAFIT NE BOLVITa^ 

8. Lex XII tab. neque solvere pennittit tignum fartivum aedibus vel 
vineis iunctum neque vindicare, . . . sed in eum, qui convictus est 
iunxiBse, in duplum dat actionem (Ulpian in Dig. xlvii. 3, 1 pr.)."^ 

9. . . . QUANDOQUE 6ABFTA, BONBO DEMFTA ERUNT. . . fi 



TABULA VII 

1. XII tabularum interpretes ^^ambitum" parietis circuitum esse 
describunt (Vairo, de L, L. v. 22). Sestertius duos asses et semissem 
(valet) quasi semis tertius. . . . Duo pedes et semis *' sestertius pes" 
vocatur (Maecianus, de ctssis didrib, 46)} 

2. Sciendum est in actione finium regundorum illud observandum 
esse, quod (in XII tab.) ad exemplum quodammodo eius legis scriptum 
est, quam Athenis Solonem dicitur tulisse. Nam iUic ita est : 'Edv t(9, 
etc (Qaius in Dig, x. 1, 13).^ 

3. (a) In XII tab. — nusquam nominatur villa, semper in significa- 
tione ea " hortus " in horti vero " heredium " (Plin. H. N, xix. 4, 60). 
(6) [Tugu]ria a tecto appellantur (domicilia rusticorum) sordida.^ 

4. Usus capionem XII tab. intra quinque pedes esse noluerunt (Cic 
de Leg. i. 21, 66). 

6. Si iuroant. . . . E XII (tab.) tres arbitri fines regemus (Ci& de 
Leg. L 21, 65).* 

6. Viae latitudo ex 1^ XII tab. in porrectum octo pedes habet^ in 
anfractum, L e. ubi flexum est^ sedecim (Qaius in Dig. viii. 3, 8).^ 

7. VlAM MUNIXTNTO: NI SAM DELAFIDAflSIKT, QUA VOLET I0MENTA 
AOETG.* 

8. (a) Si aqua pluvia noce[bi]t ... 

(5) Si per publicum locum rivus aquae ductus privato nocebit^ erit 

* Cf. Gell. XX. 10, 7, 8; supra, p. 187, n. 47 ; p. 174, n. 6. 
« i>^. L 2, 2, § 24. 

* Supra, p. 127 and n. 2. As to the word eoneapU, see Archiv. Oiurid. 
XXX. p. 80 ; Cuq, Inst. Jurid. p. 278 n. ; Czyhlarz, Ztscf^ f. P. u. 0. Eecht, 
xzi. p. 85. 

' Insi. IL 1, § 29 ; Dig. vL 1, 23, § 6 ; cf. Dig. xU. 1, 7, § 10. 

* See Festus, «.«. "aaryto." 

^ Festus, S.V. "amintus" ; supra, p. 140, n. 60. ' Supra, p. 05. 

» See Voigt, Tab. VIII, 6 ; 2>i^. 1. 16, 180 ; Featns, 8.v. " Tuguria." 

* Cic. de Rep. iv. 8, 8 {ap. Non.) ; supra, p. 187, n. 8, and p. 189. 

* Cf. Voigt, Tab. V, 4 ; Varro de L. L. viL 15 ; Festus, s.v. " Viae." 

* Festus, S.V. " Viae" ; Cic. p. Caec 19, 54; cf. Voigt, J25m. BQ. p. 29 ; 
Brans, 6th ed. p. 26 note. 
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actio priyato ex lege XII tab., ut noxa domino sarciator [caveatur ?] (Paul 
in Dig. xliii. 8, 6)J 

9. (a) Lex XII tab. efficere voluit, ut XV pedes altius rami arboris 
circumddantur (Ulpian in Dig. xliiL 27, 1, § 8). (b) Si arbor ex vicini 
fundo vento inclinata in tuum fondum sit, ex lege XII tab. de adimenda 
ea recte agere potes (Pomponius in Dig. xliii. 27, 2).^ 

10. Cautum est lege XU tab. ut glandem in alienum fundum proci- 
dentem liceret colligere (Plinius, H. N. xvi. 5, 15).® 

11. Venditae vero res et traditae non aliter emtori acquiruntur, quam 
si is venditori pretium solvent, vel alio modo satisfecerit, veluti expro- 
missore aut pignore dato ; quod cavetur . . . lege XII tab. (Justin, Inst. 
ii. 1, § 41).io 

12. Sub hac condicione liber esse iussus, "si decem milia heredi 
dederit," etsi ab herede abalienatus sit, emtori dando pecuniam ad 
libertatem perveniet : idque lex XII tab. iubet (Ulpian, jPV. ii 4).^^ 



TABULA VIII 

1. (a) Qui malum carmen iNCAi^TAfisiT. . . .^ 

(6) Nostrae contra XII tab. cum perpaucas res capite sanxissent^ in 
his banc quoque sanciendam putaverunt : si quis occentavisset sive carmen 
condidisset^ quod infamiam faceret flagitiumve alteri (C^c de Bep. iv. 10, 
12).2 

2. Si membbum r0f[b]it, ni cum bo pacit, talio esto.^ 

3. MaNU FU8TIVE 81 OS FREGIT LIBERO, CCC, [Sl] SERVO, CL FOENAM 
8UBIT0.* 

4. Si iniuriam [alteri] faxsit, viointi quinqub poenae sunto.^ 

5. . . . EUP[S]IT . . . SARdTO.^ 

6. Si quadrupes pauperiem fecisse dicetur actio ex lege XII tab. 

7 Cf. Voigt, Tab. VIII, 9 ; Dig. xl. 7, 21 pr. ; Gluck-Burckhard, Pa/nd. Serie 
der BUcher 89 void 40 (iu. 62 aq,). « Cf. Voigt, Tab. VIII, 6, 7. 

» Cf. Dig. xliu. 28, 1 ; 1. 16, 286, § 1. 

" Dig. xviii. 1, 19 ; mpra, p. 128, n. 4, and p. 129. 

» Cf. Dig. xl. 7, 26 ; xl. 7, 29, § 1 ; «fpm, p. 116. 

» See PUn. H. N. xxviii 2, 17. 

3 FestuB, S.V. ** oceentassit" ; Paul, Sent. v. 4, 6 ; Hor. Sat, ii. 1, 81. 
. ' Gal iii. 228 ; GeU. xx. 1, 14 ; Paul, Sent. y. 4, 6. See Beaudouin in 
Nowo. Bev, Hist. id. 641 ; 8upr<i,, p. 102. With memirum ruptum may be oom- 
pared "mayhem" in Englisli law. Mayhem meant the destruction of those 
members of the body which were important for defence in nght, as an arm, an 
eye, a foretooth. Thus the loss of an ear or jawtooth was not mayhem. See 
Blaclutone, Com. 8th ed. voL iii p. 121. It is not improbable that a similar 
teist was applied under the XII Tables. 

« See Gai. iii. 228 ; CoUai. ii 6, 6 ; GeU. xx. 1, 82 ; mpra, p. 140. 

» Cf. Gell. XX. 1, 12 ; CoUat. iL 6, 6 ; Fest. 871 b, " Viginti quinque poenae 
in XII significat XXV asses" ; Bupra, p. 188. 

• Cf. Voigt, Tab. VII, 13 ; Festus, s.v. "rupUiaa"; iupra, p. 140. 
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descendit, quae lex volnit ant dari id quod nocoit, . . . aut aeatimatioiiem 
noziae offerri (Ulpian in Dig. ix. 1 , 1 pr.).^ 

7. Si glans ex arbore tua in fundam meam cadat^ eamqne ego 
immiiflo pecore depaacam, Aristo Bcribit . . . neque ex l^e XII taK de 
paatu pecorifly quia non in tuo paadtur, neque de pauperie — agi pone 
(Ulpian in Dig. jix. 6, 14, % 3).^ 

8. (a) Qui fbuoxs excantassit . . . (6) . . . Neve alienam segetem 
pellexeris. . . .^ 

9. Frugem quidem aratro quaesitam furtim noctu payiaee ac secuisse 
puberi XII tab. capital erat, suspenBumque Ceieri necari iubebant, — ^im- 
pubem praetoris arbitratu verberari noxiam ve duplionemve decemi [decidi f] 
(Piin. N. H. xviiL 3, 12)." 

10. Qui aedes acervumye frumenti iuxta domum podtum combuaaeriti 
vinctus yerberatuB igni necari (XII tab.) iubetur, si modo sciens prudena- 
que id commiaerit ; si vero casu, id est neglegentia, aut noxiam sarcire 
iubetur, aut, si minus idoneus sit, levins castigatur (Qaius in Dig. xlvii. 

9, 9)." 

11. Cautum est XII tab., ut qui ininria cecidiaset alienas (arbores), 

lueiet in singulas aeris XXV (Plin. N. H. xvii. 1, 7).^^ 

12. Si nox fubtum fazsit, bi im ogcisit, iube gabbub Bsra^* 

13. LUOI . . . BI BB TBLO DBFBNDIT . . . BKDO PLOBATO.^^ 

14. £x ceteris autem manifestis furibus liberoe verberari addicique 
iusserunt (Xviri) ei, cui fnrtum factum esset . . . ; servos autem furti 
manifesti prenaos verberibus affid et e saxo praecipitari ; sed pueros im- 
puberes praetoris arbitratu verberari voluerunt noxiamque — eardri (Gel- 
lius, xi 18, 8)." 

15. (a) Ooncepti et oblati (furti) poena ex lege XII tab. tripli est 
(Qaius, liL 191). (6) . . . Lakob bt licio . . ." 

16. Si adobat fubto, quod kec manifbbtuk bbit . . . [dupuonb 
damnum decidito].^^ 

17. Furtivam (rem) lex XII tab. usi capi prohibet (Gains, iL 45).^^ 

18. (a) Nam primo XII tabulis sanctum, ne quia unciario fenore 
amplius exeroeret (Tacit Ann. vi 16). (6) Maiores noetri ... in 

'' Gf. InaL iv. 9 pr. ; «upra, p. 116. 

> Of. Voigt, Tab. VII, 10. 

* See mpra^ p. 140, and authorities in note 63. 

^® See Mommsen's note to this text in Bruns, 6th ed. ; tupra^ p. 140. 

^ See supra, p. 140. 

" Cf. Dig. xlviL 7, 1 ; Gai. iv. 11 ; supra, p. 140. 

" Macrob. SaL i. 4, 19 ; Dig. ix. 2, 4, § 1 ; Gell. viii. 1 ; xL 18, 7 ; xx. 1, 7 ; 
supra, p. 140. 

" Cf. Cic p. TuU. IX. 47 ; xxi. 60 ; Dig. xlviL 2, 66, f 2 ; ix. 2, 4, § 1 ; 
CoUal. vii. 8, 2 ; supra, p. 140. 

" Cf. GaL iii. 189 ; GeU. xx. 1, 7 ; supra, pp. 116, 141. 

" Cf. Voigt, Tab. VII, 4 and 6, 7 ; GaL m. 192-194 ; GelL xi. 18, 9, and xvi. 

10, 8 ; supra, pp. 141 and 428 sq. 

» GaL iu. 190 ; GelL xL 18, 15 ; supra, p. 141. 

u Cf. GaL iL 49 ; Juat. InSL iL 6, S 2 ; i>Hr. xU. 3, 33 pr. 
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legibuB posivernnt, furem dupli condemnari, feneratorem qnadrupli 
(Cato, deKR proem.). ^^ 

19. Ex causa deposit! l^e XII tab. in duplum actio datur (Paul, 
Sent ii. 12, 11 ; CoU. x. 7, 11).^ 

20. (a) Sciendum est suspect! (tutons) crimen e lege XII tab. descen- 
dere (Ulpian in Dig. xxvi 10, 1, § 2). (b) Sed si ipsi tu tores rem pupilli 
furati sunt, videamus an ea actione, quae proponitur ex lege XII tab., 
adversus tutorem in duplum, singuli in solidum teneantur (Trypbonius 
in Dig, xxvi 7, 66, § l).2i 

21. PaTBONUS 81 CLIENTI FRAUDEM FAXIT, SAGER ESTO.^ 

22. Qui be sieeiit testarieb libripensvb fuerit, ni testimonium 
fabiatur, improbub mtestabilisque esta^^ 

23. Ex XII tab. de testimoniis falsis poena ... qui &lsum testi- 
monium dixisse convictus esset, e saxo Tarpeio deiceretur (Gellius, xx. 
1, 63). 

24. (a) Si telum manu fuqit magis quam ieoit . . .^ 

(5) Aries subicitur ille in yestris actionibus, si telum manu fugit 
magis quam jecit (Cic. Top. xvii. 64). 

26. Qui "venenum" dicit, adicere debet, utrum malum an bonum; 
nam et medicamenta venena sunt (Qaius in Dig, 1. 16, 236 pr.). 

26. Primum XII tab. cautum esse cognoscimus ne quis in urbe coetus 
noctumos agitaret (Latro, Dedam, in CatiL 19). 

27. His (sodalibus) potestatem facit lex (XII tab.), pactionem, quam 
velint, sibi ferre, dum ne quid ex publica lege corrumpant : sed haec lex 
videtur ex lege Solonis translata esse (Gains in Dig. xlvii. 22, 4).^^ 

TABULA IX 

1, 2. " Privilegia ne inroganto : De capite civis nisi per maximum 
comitiatum oUosque, quos censores in partibus populi locassint, ne ferunto " 
(Cic. de Leg. iii. 4, 11). — Leges praeclarissimae de XII tab. translatae 
duae, quarum altera privilegia tollit, altera de capite civis rogari nisi 
maximo comitiatu vetat (Cic. de Leg, iii. 19, 44).^ 

3. Dure autem scriptum esse in istis legibus quid existimari potest ? 
nisi duram esse legem putas, quae iudicem arbitrumve iure datum, qui ob 
rem dicendam pecuniam accepisse convictus est, capite poenitur (Gellius, 
XX. L 7). 

4. Quaestores constituebantur a populo qui capitalibus rebus praeessent ; 
hi appellabantur quaestores parricidii, quorum etiam meminit lex XII tab. 
(Pomponius in Dig. i. 2, 2, § 23). 

^ See supra, p. 91 and n. 5. ^ Supra, p. 186, n. 30. 

^ Of. Inat. i. 26 pr. ; Cic. de Or. I 36, 166-167 ; eupra, p. 120. 

» Cf. Voigt, Tab. IV, 14. Serv. in Aen, vi. 609 ; supra, p. 9, n. 2, p. 101. 

*" Gell. zv. 13. '^Sierit" Le. Siverii testarier, means "have suffered oneself 
to be called as a witness " ; supra, p. 67 note. 

^ Cic. p. Tull. xxii. 51 ; supra, p. 102. On this law see Bruns (6th ed.), 
p. 83. "See supra, p. 109. 

^ Cf. Cic. p. Domo, xvii. 48 ; Cic de Rep. iL 86, 61 ; p. Sett. 80, 65. 
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6. Lex XII tftK iubet eum, qui hoetem ooncitaverit) quive ciyem hosti 
tradiderit^ capite puniri (Marci&Q in Dig. xlviiL 4, 3). 

6. Interfici indemnatum quemcnnqae hominem etiam XII tab. 
deereta yetuerant (SalviannB Maasil. de Oubern, Dei, viiL 5).' 



TABULA X 

1. Hominem mortuttm in urbe nb sefelho neve urito.^ 

2. . . . hoc plus nb facito : roo0m a8cba ne poltto.^ 

3. Eztenuato igitur sumptu, tribiu riciniis et tonicula purpiirae et 
decern tibicinibus, tollit edam lamentationem (Cic de Leg, ii 23, 59).' 

4. MUUEEBS OENAS NB KADUNTO, NBYB LE8SUM FUNERIS BBOO 
HABKNTO.'* 

5. (a) HOMINE MORTUO NB OBSA LBGITO, QUO POST FUNUB FACIAT. 

(6) Excipit bellicam peregrinamque mortem (Cic. de Leg. iL 24, 60).^ 
6. (a) Haec praeterea saut in legibuB — : aeryilia unctura tollitnr 
omnisqae circompotatio— Ne sumptuosa respersio, ne longae coronae nee 
acerrae praetereantur (Cic. de Leg. ii. 24, 60). (6) Murrata potione naos 
antiquoe, indicio est quod — XII tab. cavetur, ne mortuo indatur (FestusX 

7. QOI OORONAM PARIT IPSE PEGUNIAVB EIUS (HONORIB) YIRTTTTISTB 
BROO ARDUUITUR El . . .^ 

8. . . . Neve aurum addito. — ^Cci auro dentes iuncti escunt, ast 

Df CUM ILLO 8BPELIET URBTVB, SB FRAUDE ESTO.^ 

9. Kogum bustumve novum vetat propius LX pedes adici aedes 
alienas invito domiuo (Cic de Leg. ii. 24, 61).^ 

10. Forum, id est vestibulum sepulcri, bustumve usu capi vetat (Cic 
<20licgr.iL 24, 61). 

TABULA XI 

1. (Decemviri) cum X tabulas summa legum aequitate prudentiaque 
conscripsissent, in annum posterum Xviros alios subrogaverunt ; — qui 
duabus tabulis iniquarum legum additis, — conubia — ut ne plebi cum 
patribus essent, inkumanissima lege sanxerunt (Cic de Rep. iL 36, 37).^ 

2. Tuditanus refert, — ^Xviros, qui decem tabulis duas addiderunt, de 

* See Cic. p. Domo, iv. 9. 

^ Cic. de Leg. iL 28, 58. loterment and cremation seem to have been about 
equ&lly common among the early Romans, though some gentes {e,g. the gens 
Cornelia) insisted upon the former. Nearly all Italian cities bear evidence of 
the dead having been carried outside the walls ; probably the reason was to 
avoid risk of fire vdthin the city. 

^ Cic de Leg. iL 13» 59 ; Wordsworth, FmgmenU, etc p. 535. 

^ See Clark, Early Boman Law, p. 17 ; Wordsworth, Le. 

* Cic deLeg.il 28, 69 ; Serv. in Aen. xiL 606 ; Plin. H. IT, xi. 37, 157. 
See Clark, op. eU. p. 18. ^ Clark, op. cU. pp. 19-20. 

* Plin. £[. N. xxi. 8, 7 ; Cic cfo Z«^. iL 24, 60 ; Clark, op. cU. p. 20. 

7 Cic de Leg. ii. 24, 60. » See Festus, s.v. **rogtun,*' '*bustum." 

1 Cf. Dion. X. 60 ; Voigt, Tab.' XI, 4. 
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intercalando popolom rogasse. Caauus eosdem scribit auctores (Macrob. 
SaL i 13, 21).s 

3. E quibus (libris de rep.) unum urropLKhv requiris de Cn. Flavio, A. 
£ lUe vero ante Xviros non fait . . . Quid ergo profecit, quod protulit 
fastoe? Occoltatam putant quodam tempore istain tabulam, ut dies 
agendi peterentur a paucis (Gic. ad Att. yL 1, 8).^ 



TABULA XII 

1. Lege autem introducta est pignoris capio, velut lege XII taK 
adversus eum, qui hostiam emisset nee pretium redderet ; item adversus 
eum, qui mercedem non redderet pro eo iumento, quod quis ideo locasset, 
ut inde pecuniam acceptam in dapem, id est in sacrificium, impenderet 
(Gains, iv. § 28).i 

2. (a) Si bbryus furtum faxit noxiamvb noxit, . . . 

(6) Ex maleficiis filiorum familias servorumye . . . noxales actiones 
proditae sunt^ uti liceret patri dominove aut litis aestimationem sufferre, 
ant noxae dedere . . . Constitutae sunt . . . aut legibus aut edicto : 
legibus velut furti lege XII tab. (Qaius, iv. 76-76).^ 

3. Si yindioiak falsam tulit, si tslit is . . . tob arbitros tris 

DATO, BORUM ABBITRIO . . . FRUCTUB DUPLIONE DAMNUM DECIDITO.^ 

4. Rem, de qua controversia est, prohibemur (lege XII tab.) in sacrum 
dedicare : alioquin dupli poenam patimur, — sed duplum utrum fisco an 
adyersario praestandum sit» nihil exprimitur (Gains in Dig, xliv. 6, 3). 

5. Interrex Fabius aiebat in XII tab. legem esse, ut quodcunque 
postremum populus iussisset^ id ius ratumque esset (Liv. Yii ^7^ 12 ).* 



INCERTAE SEDIS FRAGMENTAi 



^ Cf. Dig. 1. 16, 98. 

^ See note to this frag, in 6th ed. of Brans, p. S8 ; Cic. p, Murena, iL 25 ; 
supra, p. 246. 

^ Fest. 8,v, "daps'* ; supra, p. 215. 

^ Inst. iv. 9 pr. ; Dig, iz. 4, fr. 2, § 1 ; Fest. s.v, "noxia" ; supra, p. 116. 

' Fest. S.V, ** mndidat " (Brans, 6th ed. ii. p. 48) ; see Bekker, AkL i. 84 n. ; 
Voigt, JusNal. iii. 705-712 ; Esmein, MHanges, p. 191 ; Cuq, Inst, Jwrid, p. 417, 
n. 2 ; siwpra, p. 184, n. 22 ; p. 187, n. 8. 

* Cf. Liv. ix. 3 8j 9 ; Cic ^. BaXbo, 14, 88. 

' See Brans, 6th ed. pp. 89-40 ; Wordsworth, op. eit. -p. 588. 
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Acoeptilatioii, 260 

Aocroal {aderetio) amongst heirs, 167 

AcUones, Classes of : a. arbitfwriaef 841 
sq, ; banae/dei, 267 «?., 337 ; Jictictae, 
839 aq. ; in /actum, 840 ; juris honor- 
ant, 339 ; why praetorian actions had 
to be raised within a year, 241 ; a. 
sMcH juris, 188, 257; utiles, 389; 
practical disappearance of some of 
those distinctions in later empire, 861 

Actiones, Legis, see **Legi8 ttctianes" 

Aetiones, Particular : a, auctoritatis, 180 
sq, J de doloj 841 ; dipensi, 157 ; d&- 
positi, 186 n. 89, 839 n. 12 ; <20 rationi- 
bus, distrahsndis, 141 ; de tignojundo, 
141 ; empti (its saccessive phases), 
267 sq.; ex stipulatu, 257, 265, 887 ; 
famUitu erciseundae, 158, 167 ; 
JIduciae, 185 sq.; fwrti (the various 
actions of the XII Tables), 141 ; 
PoMliana, 236 ; Publidana, 258 sq, 

Aderetio (accrual) amongst heirs, 167 

Addictio debitoris in maims injedio, 
195; distinction between Judioati 
and addicti, ibid, n. 20 ; no addietio 
in case of nexal debtors, 148, 151 ; 
status of addicti, 197 ; provisions of 
Poetilian law in reference to them, 
158 

Aditio herediUUis, 166 ; iempus deliber- 
andi, 897 ; entry cum ben^ido in- 
ventaHi, i&. 

Adjudication, 188, 888 and n. 10 

A4judioatus, see ''AddiUio " 
^Adoption, — its purpose originally, 29 ; 
^^ a. of a paterfamilias, see "Adroga- 
tion ;" a. of K Jiliu^amilias, 80, 115 
sq, ; eifect, 80, 124 ; Justinianlan 
amendments, 891 

Adrogation (or adoption of a paler- 
famUias), — its purpose, 29 ; how 
accomplished, 80 ; incompetent to 
plebeians in regal period, 47 ; effects, 
124 n. 5, 125, 168 



Adsertor Ubertatis (in status • actions 
about freedom or slavery), 185 

Aediles, Cnrule, their institution, 85 ; 
their edicts, 242 

Aediles, Plebeian, 82, and n. 4 

Adianxim, Jus, 247 and n. 12 

Adius Oallus, 248, 883 n. 20 

Acs et libram, Origin of the negotium 
per, 57 ; conveyance per, see " Man- 
cipation " ; loan per, see '* Nexum " ; 
marriage per, see '* Ooemptio*' ; 
solutio per, 59 n. 17 ; testament per, 
see ''Testament*'; justification of 
the procedure per aes et libram, 61 n. 
27, 67 and n. 15 

Aes eon/essum of XII Tables meant 
nezal loan, 150, 192 sq., 418 sq, 

Aes rude, 58 

Aes signatum of Serv. Tullius, 58 and 
notes 18, 15 

Africanus, Sext Oaec, 800 

Agency, 256 

AgerptMieus, 87-89 

Ager veetigeUis, 898 

Agnates and Agnation, as distinct from 
the gens, unknown in regal period, 
48 and n. 8 ; agnatic tutory and 
inheritance invented by Decemvirs 
to meet necessities of the plebeians, 

117 sq,, 168 sq,; who were agnate, 

118 sq, and notes 9, 11 ; relation 
dissolved by capitis deminutio, 124, 
166 ; tutory of agnates under XII 
Tables, 119 ; their succession, 163 ; 
limitations put upon it, 164, 270, 274 
sq.; a successio graduum, amongst 
them first admitted by Justinian, 895 ; 
preference of agnates over cognates 
entirely abolished by his Novels, ib. 

Agrarian legislation of republic, 87 sq, 
Alaric's Breviary (Lex Rom, VisigUh,)^ 

871 
Album, The praetor's, 288, 884 
Amicitia, 106 
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AniesUUuB, 272 u. 9 

AqnUian stipulation, 257 

Aqnilliu Oallus, 248 

Arbiiria Kodjudida, 187 sq. ; oHnirium 

Utit aestimandae, 185 
AMhbumhamer Reehtsbuchf 405 note 
Auetorem laudaref 180 n. 10 
AuetoriUu and AwUariiatis actio, 130 sq. ; 

limitad to two yean, 182 
AuetoriUu pcUrum (in legislation), 83 
Authentieae in Code, 410 
Auihentieum (Bolognese version of 

Novels), 406, 410 

Bankraptcy, — ^the Butilian edict about 
it, 236 ; how poet-mortem b. avoided, 
166 

Barter, its conversion into sale, 263 

Basilica, The, 403 

Benejicium inventarii, 426 

Bemardakis's Sinaitic papyri, 373 

" Binajugera," The, of Varro and Pliny, 
36«9. 

Bills of Exchange, 243 n. 2 

Bishops' courts, — their institution, juris- 
diction, and procedure, 857 sq. 

Blood-feud, its early suppression, 53 

Bologna and the Glossarists, 406 sq. 

** Bona paiema avUaque" 32, 121 

Bonae fidei action, — what involved in, 
267 sg. ; intaUio of, 337 ; exceptio dolt 
superfluous in, 343 

Bonae fidei possession 255 

" Bonam copia^n jurarej** 154 

Boni mores as a regulative of public and 
private order, 21 

Bonitarian ownership {in bonis habere) 
of res mancipiy 41 n. 16 ; a result of 
Publician edict, 252 sq. ; distinction 
between it and Quiritarian ownership 
abolished by Justinian, 392 

BonoruMy Emptio, see ** Emptio bono- 
rum^* 

Bonorum possessio, 271 sq, ; nature and 
probable origin, 271 ; 6. p. secundum 
tabulas, 272 sq. ; 6. p. contra taJbulas^ 
278 sq. ; its practical abolition by 
later Justinianian law, 394 \ b, p. ab 
intestato, 274 sq. ; the praetorian 
order of intestate succession and 
admission of cognates, 275 sq.; how 
b. p, obtained, 276, 396 ; refused in 
absence of testamenti factiOy 330 n. 9 ; 
immediate eflfect, 273 ; heir's actions 
granted to bonorum possessor under 
fiction of heirship, 339 sq. 

Brachylogus, The, 405 

Brtviarivm Alaricianumf 371 

Burffundionumf Lex Romana, 372 

Byzantine jurisprudence, 402, 403 



« 



Capite poenas dabai" of decemviral 

manus ij^eetiOi 195 sq. 
Capitis deminutio: meaning of oapul, 

121, 422; degrees of <^ d., 122 ; & d. 

minima in particular, 122-124 ; its 

consequences, 124-126 ; not involved 

in servUium of nexus, 151 
Capito and Labeo, 296 sq. 
Caracalla's general grant of citiaenabipy 

318 «gr. 

Garvilius Ruga and his divorce, 112, 2S4 
note 

Caasian treaty of 262 u.c, 211 

Cattle and sheep as media of exchange 
57 and n. 8 

Oautio damni infeUi^ 349 ; c de dolo^ 
ib. ; e. judicaium solvit ib. ; c praedi- 
buepniediisque,142; cust^frueluaria, 
349 

Censors, Institution of, 85 ; their rqfi- 
men morum^ 210 sq. and n. 9 

Centum viral court, — its creation, com- 
position, and functions, 72 sq.; c. 
causes, 176 sq. and n. 14, 337 ; cen- 
tumviralis hasta^ 73 n. 11 

CeHi condictio, 338 

Cessio bonorum^ 93, 153 

Cessio injure, see *' In jure cessio** 

Christianity, Establishment of, — ^its in- 
fluence on the law generally and 
specially, 855-357 

Cicero's book de jure civili in ariem 
redigendo, 247 n. 13 

Citations, Valentinianian law of, 363 sq. 

Citizen and non-citizen under /iw ciciU, 
103-108 ; citizen's conubium, com' 
mercium, and cuUio, 104 ; his capacity 
generally, 121 ; he alone could make 
a testament, 48 n. 17 

Clientage in regal period, 8 sq.; how 
affected by XII Tables, 110 

Codex, Gregorianus, 366 

Codex, Hemiogenianus, 366 

Coder, Justinianeus, the Ist edit, 377 
sq.; J. Cod. rqietitae praeleciionis, 
385, 386 ; its relation to the Digest, 
385 ; its sources, 386 ; MSa and 
editions, 410 

Codex, TTieoflosianus, 367 sq. 

Codices accepti et expensi, 259, 424 

Codicils, Introduction of, as a^uncts 
to testaments, 332 ; latterly effectual 
though standing alone, 395 ; witnesses 
required, ib. 

Coemptio, — origin o^ 63 ; nature, 64, 
413 sq. ; how dissolved, 113 and n. 10 ; 
Gains' account of, 413 sq. ; c fidudae 
causa, 44 n. 7, 185 and n. 37 

Cognates (kinsmen generally), — their 
position among plebeians prior to 
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XII Tables, 86 sq. ; by Tables prefer- 
ence given to agnates in tutory and 
succession, 117 sq,j 163 aq, ; by 
praetors c. admitted to succession on 
intestacy on failure of agnates, 275 ; 
provided they bad testamenti /actio 
with deceased, 830 n. 9 ; who included 
among cognati of edict, 275 ; c. put 
by Justinian on a par with agnates, 
395 ; the word eogncUi in the pages of 
the lay writers, 418 

Oognatio, Servilia, 391 

CcUatio Legum Mosaicar. et Ramanar,, 
369 

Collation by emaneipaii admitted to 
boTior. possessU) contra tabulas^ 274 ; 
its extension in Justinianian law, 
898 

CoUcctio de tiUoribtiSj 404 

OoloruLttu (servitude of the glebe), 858- 
360 

Colonial latinity, 249 sq. 

Comitia centwriaia^ 48 n. 16 

Comitia curiataf 6, 48 n. 15, 64 

Comitia trilnUa, — its institution and 
organisation, 82 sq. 

Commerce, Growth o^ after first Punic 
war, — its influence on the law, 226 
sq. 

Oommerciwn, 104 and n. 6 ; its con- 
cession by treaty to non-citizens, 107- 
108 ; enjoyed by colonial and Junian 
latins, 249, 889 

Commodate, 157, 268, 839 n. 12 

Compounding for capital or corporal 
punishment, 69 sq.y 102, 838 n. 11 

CkmcUium plebiSt — its legislative com- 
petency, 82-84 

Concubinage, 285 and n. 6 

CandictiOf 219 sq. ; c causa data causa 
non sectUa, 268 ; ccrti c, 336 ; incerti 
c, 336 sq.; c triticaria, 219, 221, 
336 

Oondictionenhy Legis actio per, 217-222 

Cor^aareatio, — a patrician marriage- 
ceremony, 26 ; incompetent to ple- 
beians, 84, 68 ; how dissolved, 113 ; 
declared creative of maims only quoad 
saara^ 328 

Cwfwio injwrty 192, 193, 418 

Consensual contracts, 261-268 

Consilium domutieum^ 82, 85, 112, 233 

CumMriium (amongst heirs), 45 and n. 8, 
167 

Constitutions, The imperial, in earlier 
empire, 293 - 295 ; tdida — their 
character then, 293 sq. ; rescripta and 
decreta^ 294 sq.; the i. c. in later 
empire, 353 sq. 

Consuetude, see *' Custom " 



Consulate, — effects of its institution, 
79-81 

CoTisultatio tetcris jurisconstUtit 370 

Contract, Law of, in regal period and 
early republic, 49 sq., 148-157 ; in- 
sufficiency of bare agreement to create 
c, 143 ; omnipotence of word and 
form, 144 ; what if bare agreement 
fortified with oath or appeal to Fides, 
49, 157 ; the formal contracts of the 
early jus civile, 144 sq. ; nexum in 
particular, see ** Nexum" ; develop- 
ment of the law of c. in the latter half 
of the republic, 255-270; verbal c, 
see ''Spmisio" and ** Stipulation " ; 
literal, 258 sq.; real, 268 sq.; con- 
sensual, 163, 261-268 ; innominate, 
328 

Canubium, 26, 104 and n. 6 ; the 
essential pre-requisite of fustae nuptiae 
and paifia potestas, 114 n. 14 ; not 
etgoyed by plebeians in regal period, 
34, 68 ; the Canuleian law, 84 ; c. 
with non -citizens by treaty, 104 sq. ; 
none between citizens and colonial or 
Junian latins, 249, 317 

Corpus Juris Civilis, 407 and n. 1 ; 
MSS., texts, and editions, 407-411 

Coruncanius, Tib., 247 

Credita pecunia, 259 

Oretio heredUatis, 166 

Crime and private wrong, line between, 
at first not well defined, 69 ; criminal 
offences in early regal period, 18, 53, 
65 

** Own nexum faeiet mancipiumque,*' 
etc., 61 n. 27, 131 n. 22, 161, 268, 
264 n. 24 

Curatory of lunatics, spendthrifts, etc., 
in patrician Rome, 117 ; under XII 
Tables, 120 ; c. of minors established 
by Marc. Aurelius, 326 sq. 

Curiae, 6, 47 

Custom or consuetude. Early, 20 ; im- 
portance of c. as a £u:tor of the law at 
all times, 243 ; the sanction of rights 
in early law, 49 n. ; the making of 
custom, 244, 245 



and 



" Danmas esio," 146 and n. 8 

** Damnum tiecidi qportere,*' 338 
n. 11 

Debt, Law of, in early republic, 89-93 ; 
treatment of nexal debtors, see 
" Nexum "; of judgment debtors, see 
" Maoius injectio "/ their incarceration 
in later law, 201 

Decemviri, Judices, of Valerio-Horatian 
laws, 73, 82 sq., 207 sq. 

Deeemmri legibus scribundis, 94 
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Deoemviri litUms judioandis, 74 and n. 
17 and 10 

Deereta, Imperial, in early empire, 294 
9q, : their authority enhanced by 
Justinian, 854 

Deeretum divi Marei (punishing aelf- 
help), 295 note 

Dediticiancy, Aelia-Sentian, 816 ; abol- 
ished by Justinian, 391 

Ddatio heredOalis, 166 

Delegation, 261 and n. 17 

Deliberandi, Heir's jW, 897 

Demotutralio of /ormu/o, 886 n. 8 

Depentum, 157 

Deposit, — the action in duplum of XII 
Tables, 186 n. 89 ; the formulae in 
jut and in faetum of the praetorian 
system, 889 n. 12 

Detestatio sacromm, 80 

Dictatum de eonsUiariis, 404 

Difarrtatio^ 118 

Digest, Justinian's instructions for its 
preparation, 878 »q. ; its compilation, 
879; its completion, 881 tq.; the 
sources drawn upon, 382 $q. ; order of 
sequence of books, titles, and tr^- 
ments, 888-385 ; dig. vetus, if^or- 
tiaium^ and dig. novum^ 406 ; IfSS., 
texts, and editions, 408-410 

Diocletian, multitude of his rescripts, 
807, 367 ; excellence of many of them, 
807 

Disherison of children, see "Testa- 
ment" 

Distress, see " Pignoris capio " 

Divorce in regal period, 27 n. 11 ; in 
early republic, 112 aq, ; formula of d., 
112 ; increasing frequency of d. in 
later republic, 238 ; (L in the classical 
period, 824 ; legislation of later 
empire, 856 aq, ; that of Justinian in 
his Novels, 388 

JkAo, Actio de, 841 

Domestic consilium, 82, 85, 112, 288 

Dominium bonitarium of res maneipif 
see ** Bonitarian ownership " 

Dominium ex Jure QuirUiumf meaning, 
40 ; applied to ree nee mancipi as w^l 
as ree m4in., 127 and n. 8 ; civil and 
natural modes of acquiring, 127 ; 
nudum jua QuinHum, 254 and n. 16 ; 
abolition by Justinian of distinctions 
between d. ex j. Qutr^ d. bonitarium, 
and nudum ju$ Quir., 892 

Domum duetio in manus if^ectiOf 195, 
199 n. 85 

Domue/amiliaque, meaning of, 24 n. 

Donatio propter nuptiaa, 889 

Do8 and Dotis dicHo of early jus civile, 
112 and n. 5, 148 ; cf. d of classical law. 



112 n. 5 ; the ^ Maenia de dote, 234 

note; Justinian's legislation about €fos, 

388 
Dosithei Fmgmentum de mafiumisfumi- 

bus, 818 
Dualism in institutions of early law, 5 
Duetio uxoris in domum mariti, 823 

n. 1 
Dupondii, 400 

Edicts of the Emperors, their character 
in early empire, 293 aq.; the edicts 
or leges edidales of the likter empire, 
353 sg. 

Edicts of the Magistrates, 288-242; 
antiquity of practice of publishing 
edicts, 288 ; those of urban praetor, 
238-241 ; spoken of as viva vox jur. 
civUia, 240 ; their aim, ib. n. 5 ; 
edicta repentina and perpetua, 238, 
239; ed, trtUatieia, 239; g^ual 
enlargement of e. L, 289 aq, ; e. proper 
and app. of styles, 240 ; forms of 
edictal provisions, 240, 241 ; e. of 
peregrin praetors, provincial goveniors, 
and cumle aediles, 242 aq. 

Kdietum perpetuum (consolidated) of 
Salfius Julianns, 289-291 ; history, 
289 ; what embodied in it, 1289 aq. ; 
arrangement, 290 

Rdictum Theodnrid, 371 

Editions of Institutes, 407 ; of Digest, 
409 ; of Code, ib. ; of Novels, 410 

Emancipation, — early procedure in, 62 
n. 25 ; Justinianiui simplification, 
391 ; was a capitis deminutio, 123 ; 
was it originally meant as a boon 
to child or a penalty on parent? 
IIA aq.; its result in law, 25, 128; 
put an end to patria poteataa and 
agnation, 165 ; father not required 
testamentarily to institute or dis- 
inherit emancipated child, 274 ; but 
praetor gave latter bonor. poaa. ocfntra 
tabuUu on condition of coUation, ib. ; 
by jvs civile he had no right of suc- 
cession on intestacy either direct or 
collateral, 166, 274 ; by edict unde 
liberi praetors admitted him to in- 
testate succession of parent along with 
unemancipated children, 275 ; and 
later imp^ial legislation admitted him 
collaterally as if never ceynte minutua, 
395 

Bmblemata Triboniani, 882 n. 15 

Emphyteuaia, — its introduction, 892 ; 
amendments of Zeno and Justinian, 893 

JBmptio bonorum, 889; actions granted 
to b. emptor under fiction of heirship, 
340 
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Episcopalis audientia (bishop's court), 
— ^insliitution, jorisdictioii, and pro- 
cedure, 857 sq, 

Epiitula Hadriani introducing hefM- 
Jiciwrn dimsionia, 295 note 

Equity, 233, 241 

Eviction, Warranty against, in mancipa- 
tion, 130-132, 262 ; did it arise ipso 
Juret 181 ; the sHptUatio duplae, 265 ; 
liability for e. eventually held implied 
in sale, 268 

Exceptions, 342 sq. ; esc dolt, 848 ; 
unnecessary in a bonae Jidei judidvm^ 
ib, ; «c rti vendUae el tradittUt 236, 
253 ; ex. non numeratae peewnae, 
286 

Execution under system of legis aeHonea, 
see ** Manus injectio "; under formular 
system, 344 ; under system of later 
empire, 362 

Exheredaiio (disherison) of children, 
see '* Testament" 

BacpenaOatio (literal contract), 258-261 

ExpiatiOf 52 

Exposure of children, law of Romulus, 
28 ; XII Tables, 114 ; prohibited by 
Valentinian, 824 n. 8 ; prohibition 
renewed by Justinian, 389 

Extraordinaria eognUio, 844 sg. 

Familia, meanings, 24 and n. 2 ; familia 
pecuniaque, 68, 64 n. 7 ; familiae emptoTf 
64, 159-161 ; familiae mutatio, see 
* * OapUia deminiUio " / sacra familiaef 
see " Sacra " 

Family, The, — ^its organisation in regal 
period, 24 sq. ; its legal aspects, 26 
sq, ; its domestic aspects, 30 sq. ; the 
plebeian f. as compared with the 
patrician, 34 sq, ; law of the f. under 
the XII Tables, 110 sq.; the f. in the 
later republic, 233 sq,; changes in 
the early empire, 328 sq. ; law of the 
f. in the Justinianian legislation, 887- 
391 

Fas, 15-18 ; UtUe of it in XU Tables, 
101 

fenus undarium^ 91 

Fictions, legal, 273, 339 

Fideieommissa {mortis causa trusts), — 
what led to their introduction, 227, 
330 ; universal and singular /., 331 ; 
relative positions of heir (trusty) 
and beneficiary, ib.; regulation by 
Trebellian and Pegasian senatuscon- 
sults, ib.; equiparation of singular 
/. with legacies, 397 ; oral /. by a 
person on deathbed declared binding 
on heir ah inteaUUo, 395 

Fides, — deification by Numa, 22 sq,; 



appeal to F. a safeguard of obligation, 
49, 157 ; its seat in the right hand, 
50 n. 2 

Fidueia, 183-136; mancipatory lex 
Jiduciae, 134 ; purposes of /., 135 
sq, ; actio fduciae, 185 ; usureceptio 
Jdvciae, 136 sq.; fiduciary coemp- 
tion, 44 n. 7, 135 and n. 37 

FUittqfamilias and paterfamilias, see 
** Pairia potestas" 

Fisci, Fragmenium de jure, 818 

Flavianum, Jus, 246 

Florentine MS. of Digest, 408 

Forcti sanaUsque (of XII Tables), 107 
n. 12 

Foreigners, Influx of^ after first Punic 
war, — its influence on the law, 226 
sq,; capacities and disabilities of f., 
see *' Non-Citizens " 

Form, Conservatism of R. L. in matters 
of, 144 ; all forms had their historical 
utilitarian explanation, ib. 

Formula Fabiana, 314 n. 24 

Formular system of procedure, 834- 
844; its introduction, 230 sq,; its 
characteristic, 231, 834 ; the Aebutian 
and Julian laws, 230 sq,, 335 ; 
transition fh>m the legis adiones, — 
in personal actions by the simplifica- 
tion of the procedure per condie- 
tionem, 335-387 ; and in vindieaiiones 
by the introduction of that per 
sponsionem, 337 ; paving the way for 
the formula petitoria, 338 ; parts of 
a formula, 336 n. 8 ; formulae in Jus 
and in factum conc^jUae, 338 sq,; 
intentiones, of former, 338 ; aetiones 
utiles, 339; act. JicHciae, 339 sq. ; 
act. in factum, 340 ; act. arbitrariae, 
841 sq. ; excepliones, etc., 342 sq. ; 
elasticity of the system, 344 ; its 
abandonment in the later empire, 360 
sq, 

Fntgmenta Vaticana, 370 

Fragmentum dejurefUci, 818 

Furtum, see "Theft" 

Oaius, 301-303, 431 ; his Institutes and 

the Verona codex, 308-310 
Gallus Aquilius, see '* Aquilius Oallus " 
Oens, — Organisation of, in regal Rome, 6 
sq. : how far affected by XII Tables, 
109 sq. ; gentile settlements, 38 ; 
jurisdiction of ^., 69, 210 ; its tutorial 
and curatorial functions, 33, 117, 120, 
and n. 16 ; how far its sanction neces- 
sary to marriage of sui juris female 
member, 109 ; its right of succession in 
regal period, 43 ; by XII Tables post- 
poned to agnates, 168 sq. 
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OmUium, Jus^ of Rome, 226 
OloMarista, The, and their treatment of 

the Justinianian books, 406 aq* 
Oraaoo-Boman Juriapmdence, 402, 403 
Oreeoe, Decemviral miasion to, 94 
Greek law in XII Tables, 96 
Gregorian Code, 866 sq. 
Guardianship, see "Tutory" and 

"Curatory" 
Guilds, Numa's, 11 

Harmen/jpuli ManuaU^ 403 

Hasta, dtUumnraliSf 73 n. 11 

HerciUes, The ara maxinta of^ 60 

fferediUu (see ''Succession"), — ^its dela- 
tion by testament, see " Testament/' ; 
on intestacy, see "Intestate Sucoes- 
sion " ; necessary and yoluntary heirs, 
166 ; iptojure vesting of K in former, 
ib. ; acceptance by latter, see 
" Aditio " ; accrual {adcretio) amongst 
heirs, 167 ; hertM eadem persona cum 
d^uncto, 168; heir's Uability for 
deceased's debts, ib, ; its limitation by 
entry under inventory, 807 ; heir's 
liability for family «acm, see " Sacra 
/eunilae " 

Hertdium, 37 sq, ; was it alienable T 39 
sq, 

Hermogenian Code, 366 aq. 

HtruB^ derivation and meaning, 40 n. 12 

Historic periods of Roman law, 421 

Homo sacer, see " Sacer esto 

HospiHum, 106 sq. 

Hostia, see " Non-Citizen 

Husband and Wife, Law of, among 
patricians of regal period, 26-27, 31 ; 
among plebeians, 34 aq,; imder XII 
Tables, 110-113; in later republic, 
283 ; in early empire, 283, 286 aq., 
323 aq. ; in later empire, 866 aq^ 887 
aq. 

Hypothec, 261 aq^ 328 

Imperium, magisterial, — quasi -judicial 

intervention in virtue of it, 206 s;., 

846^. 
Imprisonment for debt after Poetilian 

law, 162 aq, 
** In bonis" tenure of rea maneipif see 

" Bonitarian ownership " 
Ineerti condietiOf 836 aq. 
Infamia^ 286 n. 6, 424 
Infanticide, 28 
Ingratitude, — ^its consequences in law, 22 

n. 2 
Inheritance, see ** ffereditaa** 
In integrum reatitutiot 360 
In jure ceaaio, 137, 180 n. 9 ; involved 

no warranty of title, 181 
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Injua voeatio of XII Tables, 174 

Institutes, Justinian's, 880 aq. ; MSS., 
texts, and editions, 407 

InaUtulio and inalructiOf 247 n. 14 

Inienlio of formula, 886-888 

Interdictio igni et aquae, 64 n. 16 

Interdiction of spendthrift, 82, 110, 121. 
206 n. 2 

Interdicts under Jua civile, 206 ; under 
praetorian rules, 846-348 ; character- 
istic, 846 ; varieties, ibid. ; uti posai- 
detia and utrubi, 847 aq. 

Interest, see **unciariumfenua' 

International law, 103, 211 

InterpolAtions in Digest, 836 n. 7, 882 
n.16 

InterpreUUio of republic, 97, 98 n. 6, 
246 

Intestate succession (see "Succession'*), 
Law of, among patricians in regal 
period, 43 aq. (and see " Sui hertdea " 
and " Oena ") ; among plebeians, 48 ; 
L 8. of agnates, after aui keredea but 
before gena, introduced by XII Tables, 
168 aq. (and see "Agnates and Agna- 
tion ") ; artificiality of rules of jua 
civile as to i s. of agnates, 164, 274 ; 
praetorian amendments, 276 ; admis- 
sion of cognates, 276 aq. (and see 
" Cognates ") ; admission of i. a. as 
between mother and child, 332 aq.; 
Justinian's amendments on law of L s. 
in his Code, 896 ; amendments by his 
118th and 127th Novels, 396 ; rights, 
etc, of heir ab inteatato, see " Here- 
dUaa,'' *'Bonor. Poaaessio" 

Intransmissibility of debts in early l&w, 
168 

InventaarOy Heir's entry cum ben^fido, 
897 

Imerius and the Glossarists, 406 aq. 

ItaUcum, Jua, 260 n. 4 

Judex, The single, — an institution of 

Serv. Tullius's, 76 ; his position, 244 ; 

his disappearance, 860 
Judex domeaticua, 32 
Judieaii, — manus injectio against, 196 

aq. ; distinction between/, and addicti, 

196 n. 20 
Judieea decemviri of Valeric -Horatiau 

laws, 74, 82 aq., 207 aq. 
Judieia and arbitria, 187 aq. 
Judicial procedure, — ^the arrangements of 

Serv. TuUius, 71-76 ; procedure per 

legis actionea, 172-206, 219-222 ; j. p. 

outside the legia acL, 206-212 ; j. p. 

per formulaa, 280 sq., 834-344 ; j. p. 

extra ordinem, 344 aq. ; quasi-judicial 

p. in virtue of the imperium^ 846-860 ; 
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j. p. ptr lihdLwai eonventioniA, 361 gq.; 
j. p. in the bishops' courts, 857 sq. 

Judicia poaiviaiionem^ Leg, actio pert 
187-190 

Judicium de morHms, 234 

Jalumas, Salvias, 299 sq, ; his consolida- 
tion of the praetorian edict, 289 tq, 

Janian latinity, 317 eq. ; abolished by 
Justinian, 391 

JurafMniUum ealumniae, 362 

Jwgia and liUs, 70 note 6, 189 

Jurisdiction in regal period, 68-70 ; fwrit- 
dictio of magistrate and judicium of 
judge during republic and early 
empire, 175 sq,; who invested with 
ordinary j. in later empire, 361 ; j. of 
bishops, 357 sq. 

Jurists of later republic, 246 sq. ; 
honourable position held by profes- 
sional j. in early empire, 284 ; notices 
of the most eminent, 296-307 

JuSf primitive meaning, 18 ; its embodi- 
ments, 20 ; its prevalence in XII 
Tables over fas, 101 ; meaning of J, in 
later law, 378 

Jus Adianum, 247 and n. 12 

Jus civile, J. genUumy and/ mUurale dis- 
tinguished, 226 n. 4 

Jus ^avianum, 246 

Jus gentium^ The Roman, 226 sq. 

Jus honorarium^ 226 sq. 

Jus ItcUieum, 250 n. 4 

Jus Latii, 249 

Jus libercTum, 286, 333, 395 

Jus naiiwrale in early empire, 280-283 ; 
distinguished from jus gentium^ 281 ; 
its characteristics and fondamental 
principles, 281-283 ; illustrations, 282 

Jus nexi maneipiique, 107 and n. 12 

Jus nomim, 288 

Jtu QuiriHumt Nudum, 254 and n. 16 

Jus respondendi, see "Respansa pru- 
dentium " 

Jus viiae necisque of patetfamilias, 29 ; 
its restriction in the early empire, 846 ; 
its complete disappearance in Jus- 
tinianian law, 389 

JwQurandum, see " Oath " 

Justae nupUae, see *' Marriage " 

Justinian, 376 ; chronology of his collec- 
tions, 377 ; his first Code of statute- 
law, 377 sq.; commission to compile 
Digest, 378-380; his '' quinquaginta 
decisiones,** 380 ; his Institutes, 880 
sq. ; publication of the Digest, 881 ; 
second edition of his Code, 385 ; his 
Novels, 386 ; characteristics of his 
own legislation, 387 ; his law-books in 
the courts and schools, 899-402 ; their 
fate in the Easti 402 sq. ; their trans- 



mission to Italy, 404 ; their fiate in 
the West, 403-407 

Kings, their criminal jurisdiction, 68 
sq. ; origin of their civil jurisdiction 
70 sq, 

Labeo and Capito, 296 sq. 

Lance licioquefurtum, 141, 428 sq. 

Land, Early distribution o^ 36 sq. ; the 
public lands, 87-89 

Latinity,-— colonial, 250 ; Junian, 317 
sq. ; legaium laHni, 318 n. 18 ; 
Junian 1. abolished by Justinian, 891 

Laudatio auctoris (in a m vindicaiio), 
180 n. 10 

Laudemium (in emphyteusis), 894 

Law-schools, The Roman, 400 ; course of 
study, 401 

Legacies {legata), — meaning of legare, 46 
n. 9, 158 n. 3 ; restrictions on a tes- 
tator's freedom of bequeathing L, 238 
note, 270 ; the various forms of 1., 
829 ; the Sc Nenmianum, 830 ; 
equiparation (by Justinian) of L with 
singular trust-gifts, 897 

Leges generally : Leges regiae, 20 sq, ; 
II. saeratae, 81 sq. ; leges (comitial) 
displaced by senatusconsults, 288 ; II. 
generales or edictales of later empire, 
858 sq.; U. dates as distinguished 
from U. lalae, 288 ; U. mancipii, 183 
sq. (See"X«:") 

Leges, Particular: L. AdnUva, 280 sq., 
335 ; L. Adia SerUia, 315 sq.; L. Apu- 
leia, 238 note ; L. AquUia, 214, 238 
n. ; L. Atemia Tarpeia, 57 n. 8, 183 n. 
18 ; L. AtUia, 237 n. 2 ; X. Atinia, 
238 n. ; Z. Calpumia, 218, 221 ; L. 
Oanuleia, 84 ; L. CicereiOy 238 n. ; 
L. Cfinda de donis, 237 n. 2 ; L. 
Claudia (de tut. mulier.), 287, 826 ; 
L. coloniae Juliae Oenetivae, 154 and 
n. 83, 417 sq, ; L. Cornelia {de span- 
sorib.), 288 n. ; L. de imperio Vespa- 
siani, 287 ; L. XII Tabularum, see 
"Twelve Tables"; L. Falcidia, 285 
n. 4, 238 n., 270 ; L. Fujia Caninia, 
286 ; L. Furia de sponsu, 238 n. ; L. 
Furia testamentaria, 202, 270; L. 
Hortensia, 83, 93 ; L. Julia de adult, 
coercendis, 284 ; L. Julia de maritand, 
ordinib,, 285 ; L. Julia de vieesima, 
818 n. 15; L. Julia et Papia 
Poppaea, 285 sq., 356 ; LI. Julia et 
TUia, 237 n. 2, U. Juliae judicia- 
riae, 286, 335 ; L. Julia munieipalis, 
154 n. 85 ; L. Junta Ncrbana, 286, 
817 sq. ; LI. Liciniae Sextiae, 85 sq.^ 
89, 91 ; L. Maenia de dote, 284 ; L. 



452 



INDEX 



MalaeUana, 287 and n. 12, 416 ; Z. 
Marcia^ 202 ; L. metaUi Vipaacensis, 
288 and n. 18 ; Z. Peoria (de saera- 
ment. exiffundit), 416 ; L, Pinarioj 
181 n. 11 ; Z. Plaetoria, 288 n., 826 ; 
L. PoetUia Papiria, 91, 168-155, 
200 ; L. PuUUia (415 u.c), 88 sq, ; 
Z. PMtiia de $pon»rib., 157, 195 n. 
18 ; Z. Regia, 287 n. 11 ; Z. Aitbria, 
248 ; Z. Salpeiuana, 287 and n. 12 ; 
Z. Silia, 217 «?.; £. TmnUi^ux, 86 
9q, : IX. Valeriae Horatiae^ 82 aq. ; 
Z. VaUia, 202 ; Z. Foeonto, 44 n. 5, 
288 n., 270 
Le^ (tetumes generally, 172-177 ; mean- 
ing of lege agere, 174 n. 6 ; yarietiei 
of I, a., 178 ; chanu^ter and porpoae, 
174 ; in jus vocatiOf 174 ; magis};rate 
in jure^ 175; litis amUttcUiOf ib.; 
judge in jtidieio, 175 ; centumTiral 
court, imue judex and tree aHfitri, 176 
sq. See " Sacrmnentum," "Judicis 
potttUatio" " Oondietionem, Z. ^. 
ji«r," "ifanitf if^eetio" "Pignorit 
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Legislation in regal period, 20 ; in earUer 
republic, 81-84 ; in later republic, 

287 ; L of senate in place of comitiay 

288 ; emperors sole legislators, 379 aq. 
Legitim (portio legiiifna)^ introduction of, 

285 and n. 4 ; Justinianian law as to, 
897 
Legitimate birth, rule of XII Tables, 113 
Legitimation in Justinianian law, 888, 

391 
Legitimus, meaning, 118 
Lenel, Edictum perpetutim, 291 n. 11 
Lenel, Palingenesia^ 888 n. 21 
LeXj meanings, 19 n. 7 ; etjrmology, ib. 
Lex Dei or ColUUio Leg, Momicar, et 

Romanar,t 369 eq. 
Lex Rom, BurguTidionumy 372 
Lex Rom. Viaigothorumt 371 ; earliest 
channel of Roman law in Central and 
Western Ehirope, 404 
Libellua eonventionia and procedure of 

later empire, 362 aq, 
** Liberi " of praetorian succession on in- 
testacy, — who included, 275 
Liberty succession to, in XII Tables, 437 
Libripena in mancipation, 57 and n. 11 
Literal contract, 258 aq., 419 aq., 480 
Literature and philosophy, Spread of, 
after first Punic war, — ^how it influ- 
enced the law, 232 aq. 
literature, Jurisprudential, of classical 

period, 296-307, 308-314 
LiUa tjkdjnrgia, 70 n. 6, 189 
Litigation, Reckless or dishonest, — ^how 
checked, 205 n. 14 



Liiia etnUeaiaUo In legia aetionea^ 175, 
181 ; under formular system, 335 n. 
2 ; under that of the libellua amoen' 
tionia, 362 

LUia denuntiaUo, 362 

Loan per aea el libram, see ** yaaam ** ; 
I. of the/ttf geniiwn (see ** Jf tUmcm *'), 
286 aq. ; impignoration of the bor- 
rower himself or his aenrioea in 
security, 148, 419 

Ltmgi temporia poaaeaaio remodelled by 
Justinian, 392 

Lunatics, Curatory oi; 117, 120, 437 

MOfedani Aaaia diatributio, 812 

Mancipation {mane^um, mancipaiio): 
meaning of maneipare, and rationaU of 
m., 58 aq., 61 and n. 27, 66 aq. and n. 
16 ; Oaius's description of it, 66 ; its 
origin, 57 ; its regulation by Senr. 
Tullius, 57, 58 ; its employment for 
creation of marital manua (see "Co- 
emptio**), 68, and in testamentary- 
dispositions (see ''Teatament*'), 64 
aq. ; originaUy a real sale and transfer. 
58, 128 ; wi^ coined money became 
an imaginary sale, — ^really a formal 
conveyance, 129 aq. ; m. the appropri- 
ate form of conveyance of r» rnancipi, 
129 ; could rea nee maneipi pass by it ? 
137 ; ceremonial, original and modi- 
fied, 59, 128 ; was there a formula 
recited by both parties? 131 aq,; 
effects of m., 129 sq. ; in particular, — 
warranty against eviction, 130-132 ; 
leges mandpii engrafted on the busi- 
ness per ata el libram, 1 33 aq,, 65 n. 8 ; 
last mention of m. as still in use as a 
conveyance, 129 n. 10 ; substitution 
for it of ademnia traditio in convey- 
ance of immovable rea maneipi, 392 ; 
simple tradition substituted for it by 
Justinian in all cases, 392 

Mandpii in causa, 116 

Maneipi, Rea, see ' ' Rea mandpi " 

Maneipium, various meanings, 61. (See 
** Mancipation ") 

Manumission, Modes of, 315 sq.; amend- 
ments of Aelia-Sentian law, 816 aq,; 
of Z. Junia Norbana, 817 aq,; of 
Justinianian legislation, 391 

Manua, — its extensive meaning in early 
law, 24 n. 3, 40, 60 and n. 22 ; hus- 
band's m. over wife, 26 aq. ; in manum 
conventio by confarreation (see *' Oon- 
farreatio"), ib. ; by coemption (see 
** Ooemptio *'), 63 ; by a year's unin- 
terrupted cohabitation as husband and 
wife {uaua), 111 ; modes of dissolu- 
tion, lis ; in manum conv, was a cap. 
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deminutio minimoy 125 ; invoWiiig a 
uniTereal acquisition for the husband, 
168 ; without liability under the jua 
civile for his wife's debts, 125 ; though 
otherwise under praetorian rules, 126 ; 
unpopularity of marital manus in early 
empire, 828 sq.; and its eventual 
entire disappearance, 887 ; fiduciary 
maniUf 44 n. 7, 135 and n. 37 

Manus conseriio (in sacramental action 
in rem), 178 sq, and n. 6 

Manua injectionem^ Leg. Act. per^ — 
Gellius's description of it, 190 eq.; 
against whom employed, 192 sq. ; 
procedure against a nexus^ 150 sq. ; 
against a judicatvs or judgment- 
debtor, 193 sq.; ** capite poenas 
dabat" — meaning, 195 sq,; ** partis 
seeanto" — meaning, 198 sq.; Eohler's 
view, 418 sq.; attempted reconstruc- 
tion of provisions of XII Tables about 
m. t., 199 and n. 38 ; effect of Poetilian 
law on m. »'., 153, 200 sq. ; m, i. pro 
judieatOf 201 ; m. i. pura, ib. 

Manuscripts of Corpus Juris Oivilis, 407 
sq. ; of Institutes, 407 ; of Digest, 
408 sq. ; of Code, 410 ; of Novels, 
411 

Marriage: the Jtistae nuptiae of the 
patricians of the regal i)eriod, 26 ; 
plebeians had no j. n. before the time 
of Serv. Tullius, 63, — only mairi- 
monifi, 84 sq., Ill ; plebeian J. n. 
accomplished by coemptiOf 68 ; the 
Canuleian law sanctioning inter- 
marriage of the orders, 84 ; nonjustae 
nuptiae or juris gentium m. of the 
later republic and early empire, 227 ; 
its effects, t&., 330 ; the free justae 
nuptiae of the empire, 323 ; was ductio 
uxoris in domum marUi essential to its 
completion I id. n. 1 ; requisites of m. 
in Justinianian law, 888 ; second 
marriages, ib» 

Mater/amiliaSy who so called, 31 and n. 
22 ; n^, as distinguished from uxor, 
llln. 2 

Matrimonium^ original meaning, 85 

Mayhem^ 439 n. 

Membrum ruptum, 102, 439 n. 

Minors, Curatory of, 326 sq. 

Missumes in possessionem, 849 sq. 

Modestinus, Herennius, 306 sq. 

Money : media of exchange before money 
coined, 57 ; aes rude, 58 ; aes sig- 
natum of Serv. Tullius, ib. and notes 
18, 15 ; coinage of Decemvirs, 129 ; 
successive reductions in weight of the 
as, 416 

Morals, Decline of; in latter half of re- 



public, — how it influenced the law, 

2S9sq. 
Moribus, Judicium de, 234 
Movables, — was there any property in 

them in regal period ? 40 sq. 
Mutuum, 269 sq. 

Natural law, see ^Jus naturaU" ; n. 1. 
older than civil, 41 

Natwralis ratio, 283 

Nexum and Neacus, — occasional ambi- 
guity of words, 147 ; Mamilius, Quint. 
Mucins, and Ael. Gallus on their 
meaning, 415 sq.; nexum a contract 
of loan of money per aes et libram, 
145-155; its position before Serv. 
Tullius, 66 ; his regulation of it, 66 ; 
the ceremonial after coined money in 
use, 146 sq. ; its effects, 147 sq. ; 
manus iryectio by creditor sanctioned 
by XII Tables under words "aeris 
eor^essi," 192 sq., 418 ; subsequent 
domum ductio, but without addictio, 

148 sq., 151, 194 sq. ; status ot nexus 
in detention, 90, 151 sq. ; nexi vineti 
solutique, 155 n. 36 ; nexi liberatio, 

149 and n. 18 ; abuses of nexum and 
maltreatment of the nexi, 90-92, 152 ; 
consequent prohibition of nexum by 
the Poetilian law, 91, 152 ; provisions 
of the statute for relief of existing 
neaci, 153 sq. 

Nomen arcarium, 259 ; n. iransscripti- 
cium, 258 sq., 419 sq. 

Non-citizens, — ^their position under the 
jus civile, 103-108 ; under the influ- 
ence of the jus gentium, 249 sq. ; 
peregrinus, 105 n. 8 ; recuperatory 
procedure between citizens and non- 
citizens, 210 sq. ; fictitious actions to 
or against peregrins under praetorian 
system, 840 ; colonial and Junian 
latins, *'see Latinity" 

Novels (novellas eonstittUiones), Post- 
Theodosian, 369 ; Justinian's, 386 ; 
Julian's Latin epitome of them, 400, 
404 ; their MSS., texts, and editions, 
410 

Noxae deditio, 115 sq.; n. d. ot JUius- 
familias unknown in Justinianian law, 
889 sg. 

Nudum jus Quiriiiumj 254 and n. 16 

Numa's guilds, 11 

Nunoupaia^ Verba, in mancipation, 182 
sq. 

Oath as safeguard of obligation, 50, 156 ; 

reference to o., 220 n. 2 
Obligation, Law of, under Xn Tables, 

142-158 ; prominence of o. ex delicto. 
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148, 157 ; pMcity of thoM ex eon- 
traeiu (see ** Contract "), 148 ; by XII 
Tables many breachei of oootnet 
pnnisbed u offences, 157 ; o. es iv^ 
157 ; o. to restore uigastifiable gains, 
256 and n. 2 

Oratio prineipis initiating Set, 288 

Osen/i, /ttf , 26 n. 7 



i> 



Palingeneria^ 888 

Pandects, see** Digest 

Papinianos, Aemiliua, 308 aq, 

Pa^irius Justus, 866 n. 

Parent and Child* — ^the relation when 
Utter ill potesUOe, see *'Pair%a 
potestas'* ; when emancipated, see 
** Emancipation " ; when issue of non 
juHae nuj9tiae (or /urw gentium mar- 
riage), 227. 880 ; p. and c. in Jns- 
tinianian law, 889-891 

Parrieidvumf 58 n. 18 

"Partie aeoanto" of decemviral legisla- 
tion against insolvent debton, 198 sq.; 
Kohler's view of it, 418 «?. 

Patented counsel, Responses of, see 
** Ite^Mmsa prudeniiutn ** 

PaUifamUiM, 24 ^., 122 
^ Pairia poiestaa, — ^its origin in custom, 
jl8 ; its nature, 27 sq,, 81 aq., 122 ; 
resulted from juatae nuptiae (see 
** Marriage"), 114 and n. 14; adop- 
tion (see ** Adoption" an3^** Adro- 
gation"), 29; and legitimation of 
children by a mistress, 391 ; but not 
from ntm juatae nuptiae (or jtvria 
getUiuM marriage), 227 ; how p, p, 
came to an end, 24 s^., 82, 128 aq, 
(see also ** Emancipation ") ; provi- 
sions of Xn Tables in reference to it, 
114 aq. ; domestic jurisdiction of 
paieifamaiaa, 32, 68, 210 aq. ; limited 
liability of pf. for debts of JUiua- 
famUiaa under praetorian rules, 256 ; 
relaxation of p, p. by introduction of 
pectdium caatrenae, 822 aq. ; ftirther 
relaxations of classical period, 324 aq. ; 
remains of p. p. in Justinianian law, 
889-891 

Patricians, their position in early law, 6 
aq. ; meaning of pcUricii, 85 n. 41 ; 
the p. family in regal period, 24 aq. ; 
the p. order of succession, 43 aq.; 
the strife between p. and plebeians, 
BOaq. 

Patron and client, see ** Clientage 

Patron and freedman, see ** Manu- 
mission"; p.'s right of succession to 
f., 276 n. 25 

Paulus, Julius, 806 ; his SentetUiiU, 
811 
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Peenlwm prqfeetidMm, 825 ; p. caa^ 
tmue, 822 aq.; p. guaai-caatreiuef 
823 n. 15 ; thejMCii/ui otJUttfamUiaa 
in Justinianian law, 890 ; the 118th 
Kovel on the p caMrenaa vd quaai, 
890 

Peeunia oredita, 220 aq., 259 

PeregrinMa, see *' Non-CStizen 

Perjury, 50 

Penonality, '— only paterfamiliaa had 
complete, 122 ; quoad jua cmU those 
subject to him were ropresentatxves of 
his jyersona, ib. 

Petri Bxeeptionea Leg. Jtomonar., 405 

Pignoria capitmem, Leg. act. per, — its 
nature, 202 ; when employed, 156 and 
n. 88, 203 ; effect, 204 

Pignua, 142 n. 72, 251 ; p. in causa 
judicati eaptum, 362 

Plebeians, The, of early Rome, 9 aq. ; 
their position, 12 ; their domestic re- 
lations in regal period, 34 aq. ; had no 
juatoA nuptiae before time of Serv. 
Tullius, 63, — only mairimonia, 84 aq., 
110 ; afterwards fpt juatae nuptiae by 
coemption, 64, and mantes by uaua, 
111; early distributions of land among 
them, 89 ; their order of intestate 
succession in regal period, 48 aq,; 
their substitute for a testament, 64 ; 
strife between them and patricians, 
80 aq. ; attainment of general equality 
of private rights by XII Tables, 96 ; 
right of intermarriage with the patri- 
cians by the Canuleian law, 84, and 
eventually, by a series of statutes, sub- 
stantial political equality, 81-86 

PlatnacUa, 82, 237 ; ranked with UgeA, 
84 

Pledge, see "Pignus" 

Pomponius, Seztus, 300 

Pontiffs, — ^their judicial and quasi-judi- 
cial functions, 70 aq., 74 note 18, 209 
aq.; their functions in adrogations, 80, 
in matters of testament, 47, and in the 
actio aaeramento, 181 aq. ; their inter' 
pretatio, 246 aq. 

Poaaeaaio, Banae^fidei, 254 aq, 

Poaaeaaio, Bonorum, see ** Bonor. Poaa," 

l*08seflsion, Roman law of, somewhat 
uncertain, 827 and note 

Poaaeaaumem, Miaaio in, 349 

Poaaeaaionea, 87 aq. 

Poatulatio, Judida, see " Jvd. poaL" 

Praedea litia et vindiciarum in sacra- 
mental procedure, 181, 184 aq. 

Praeatare, 338 n. 11 

Praetors : institution oC the praetorship, 
85 ; ofBce of the urban p., 228 ; the 
peregrin p., 229 ; their edicts, see 
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"Edicts of the MaglBtrates " ; the 
p. not speci&Lly the mouthpieces of 
equity, 241 ; praetorian amendments 
often the product of years, 271 
Praetorian stipulations, 258, 848 aq. 
Primogeniture, — ^no privilege of^ 45 
Procedure, see " Judicial procedure 
Proculians and Sabinians, 297 8q, 
Prodigua, see ''Spendthrift" 
*' Promise," — ^possible etymology, 50 n. 2 
Property, originally included in numus, 
40, 126 ; early law of p., 86 sq. ; p. 
ciril and natural, 41 ; was there any 
p^ of movables in regal period f 40 9q.; 
law of p. under XII Tables, 126-142 ; 
offences against p. in XII Tables, 140- 
142 ; changes in law of p. in later 
republic, 250-255 ; the law of p. in 
the Justinianian legislation, 392-894, 
see ^* Dominium et jure Quiri^tttm," 
'* Bonitarian ownership " 
Propinquity, computation of degrees, 119 

n.14 
Provincial conquests, — how they influ- 
enced the law, 231 9q, ; p. governors, 
->their edicts, 242 ; p. land, 250 
Prudentitany Itesponaa, see " Rap, 

prud,** 
Publician edict and action, 252-255, 340 
Pupils, Tutory over, see "Tutory" 

Quautionea oa monitti, Lombardic, 405 

Querela inoffieum testamenHf 235 sq,, 
270 ; substantially displaced by Jus- 
tinian's legislation, 397 

Quiritarian right, — origin of king's juris- 
diction in questions of, 70 sq, ; Q. 
ownership, see ** Dominium ex jure 
QuirUium " 

Quiriiium, Meum est ex /ttre,— signifi- 
cance, 126 sq, 

RaudusetUuMf 59 

Ravenna, reported transfer of Roman 

law-school to, 405 
Real contracts, 268 sq, 
Reouperatio by treaty with foreigners, 

107, 108; its nature, 211 sq, ; its 

employment irtter dves, 212 
Regal period,— elements of population, 

8-18 ; regulatives of public and private 

order, 14-28 ; institutions of private 

law anterior to Serv. TuUius, 24-54 ; 

Servian reforms, 55-75 
Religion and morals, Decline of, in latter 

hi^ of republic, — ^how it influenced 

the law, 238 sq. 
Religious element in law, 15 
Remandpation, 118 
RtsoriptOy Imperial, 294 sq, ; their 



diminished authority in later empire, 
853 sq,; Justinian's declaration as 
to them, 854 

Res mandpi and nee mandpif — distinc- 
tion due to Serv. Tullius, 56 ; meaning 
of r, m., 60 ; what were r, m,t 61 ; 
why so called, 62 ; consequence of 
defective conveyance of r. m,, 41 n. 
16 ; in bonis tenure of r. m., ift., 252, 
254 ; r, n. m. might be held ex jwre 
Quiritiumf 127 ; could r. n. m, pass 
by mancipation ? 187 ; distinction 
abolished by Justinian, 892 

Responsa prtuUntium, 291-298 ; origin 
of jus respondendi, 291 sq. ; form and 
value of r., 292 sq, ; their regulation 
by Hadrian, 298 ; out of use after 
middle of third century, 807 

Restitutio, In integrum, 850 

Revenge, Blood, 51 sq, ; vestiges of it in 
XU Tables, 102 n. 12 

Romano-barbarian Codes, 871 sq, 

Rosdo com., Ciwro pro, 259 

Rutilian bankruptcy arrangements, 158 
n. 81, 236 

Sabine rape, 26 n. 6 

Sabini libri III de jwre civili, 298 

Sabinians and Proculians, 297 sq. 

Sacer esto and Saeraiio capitis, 17, 52 
sq. and n. 14 

Sacra famUiae, — ^importance of perpetu- 
ating, 25 and note 5 ; heir's liability 
for, 169 

Scuramsntum, Leg. actio per, — general 
idea, 177 ; procedure in vindication 
of land, 177-181 ; the manus consertio, 
178 sq,; the saeramcnto protoeatio, 
180 sq,; the deposit ad pontem, 181, 
417, for which praedes saeramenti 
substituted, 416 ; what it all meant, 
71, 182-184 ; effect of judgment, 184 
sq.; sacramental procedure in other 
cases, 185-187 

Sacratae, Leges, Bl sq, 

Saoratio bonorum, 27, 52 n. 12 

Sale, Stages in the history of, 168, 164, 
262-268; the decemviral provision that 
property of thing sold should not pass 
till price paid, 128 and n. 4, 129 sq. 

SaHsdcUio secundum mancipium, 265 

Scaevola, Q. Cervid., 303 sq. 

Scaevola, Quint Mucins, P. f., 248 

Seals to testaments, etc, 162, 272 n. 9 

Secession of plebeians. First, 81 ; second, 
82 ; third, 92 

Seetio bonorum^ 198 and n. 82 

Self-help in regal period, 51, 69 sq.; 
remains of it in XII Tables, 102 ; the 
deoretum divi Marci, 295 note 
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Senatascoiifiiltt Uke place of Ugei, 288 ; 
already numerous in time of Clandiiia, 
287 and n. 10 

Senatuaoonaolts, Paiticnlar ; 8e. Maoe- 
doniantan, 325 ; Sc. OrphUianumt 
833 ; JSc Pegananum^ 832 ; Sc T«r- 
tvUianumt 832 ; Sc, TrdMianuaif 
382 ; So, Vdlaeanum, 294 n. 8 

Sepnltoie, 442 n. 

SarvUis eoffnatio, 891 

Senritade of the glebe, aee " Oolonattu " 

Servitudes in XII Tables, 142 ; creation 
of 8. by pacts and stipulations, 251 
and n. 8 ; s. in classical period, 828 

Sendus Sulpicins Rufus, 248 

Semus Tullius, — his reforms, 55-75 ; 
institution of census^ 55 ; conse- 
quences, 56 9q, ; his amendments on 
the course of justice, 68-75 ; his fifty 
laws about contracts and crimes, 65, 
72,86 

Sex : originally no privilege of s. in suc- 
cession of sui heredeSf 44 ; but females 
practically under fetters, ib, ; disabili- 
ties imposed on them by Voconian 
law, 270 ; limitation by " interpreta- 
tion" of their right of succession as 
agnates, 165, 270 ; praetorian relief, 
275 ; Justinianian equalisation, 895 

Sinaitic papyri, Bemardakis's, 878 

Slaves : domestic position of s. in regal 
period, 83 »q,; provisions of XII 
Tables in reference to them, 115 aq, ; 
slave /ure civili a thing, j^tv naturuli 
a person, 121 ; limited liability of 
owner for debts of s., 256 ; improved 
position of s. in Justinianian law, 891 ; 
enfiranchisement of s., see "Manu- 
mission" 

Soldiers, Exceptional privileges of, 319 
sq, ; tesUanentum miliiare^ 320 ^. / 
peaUium caslrenM^ 322 sq. 

Solutio per aes et libram, 59 n. 17, 149 
and n. 18 

Spendthrift, Interdiction of, 32, 110, 
121, 206 n. 2 

Sponsio, — derivation of word, 215 ; con- 
fined to citizens, 216, 257 and n. 7 ; 
heu: of sponsor at one time not bound, 

216 n. 9. (See '* Stipulation '*) 
Sp<msix> et restipulatio tertiae partis, 

217 sq, 

Sponsumenif Procedure in real actions 
per, 337 sq, 

Stationes Jus puUice doceniiwn, 298 

Statu libari, 115 

" Status condietusve dies cum hosts,** 211 

Stipulation, — ^its introduction, 218-216 ; 
derivation of word, 214 ; theories as 
to origin of s., 214 sq,; forms, — 



^ponsio (ffWrdeu* and owor^), pro- 
missiOf etc., 215 sq,; a formal con- 
tract, 216 ; its expansion in latter half 
of republic, 256-258 ; stipulatio habere 
licert, 265 sq, ; s, duplat, wb. ; s, 
AquUiana, 257 ; praetorian stipula- 
tions, 848 sq. 

Stoics, Philosophy of the, — its influence 
on the law, 232 note 

Succession, Universal, to the living, — ^by 
in manum conventio, see *^Manus" ; 
by adrogation, see '^Adrogation'* ; 
by bonorum emptio, see " Emptio 
Umorum " ; to the dead, — by inherit- 
ance, see ** Hereditas,** testamentary, 
see "Testament," or on intestacy, see 
" Intestate succession " ; by usueapio 
pro herede, see " Usueapio pro herede'* ; 
by bonorum possessio, see ** Honor ^ 
poss," ; by trust, see **ISdeicom' 
mMsa 

Sui heredes, — who included amongst a 
man's, 165 ; real nature of their suc- 
cession, 47 and n. 14 ; by j%ts civile 
and praetorian rules testator had either 
to institute or disinherit them, 162 ; 
consequences of praeterition, 273 ; the 
Justinianian law on praeterition and 
disherison, 896 sq,; voidance of a 
testament by subsequent emergence 
of s, h. who had not been provided 
for, 168 ; under jus civile, s. h, had 
the first place on intestacy, 43, 47, 
163 ; had no preference over emanci- 
pated children in praetorian or im- 
perial intestate succession, 275 ; no 
privilege of males or of primogeniture 
among s, h,, 44, 45 ; tiiey were ne- 
cessary heirs, 166, and took per 
stirpes, 167 

Sui juris, 119 and n. 13 

Summa Perusina, 405 

Suretyship, 256 

Syrian collection of Ante-Justinianian 
law, 374 

Tabula HeracUentii, see "Xese Julia 
munieipalis " 

TaUon in XII Tables, 102, 489 n. 3 

Terminus, worship of, 37 

Testament (see " Succession ") — ^what ? 
159 ; only a citizen could make a t., 
48 n. 17 ; original incapacity of women 
to do so, 44 n. 7 ; the t. calatis 
oomitiis, 47, 158 ; the t. in prodnctu 
factum, 47 ; difficulty experienced by 
plebeians in making a tl, 64 ; their 
makeshift for it, 64 sq, ; the t. per 
aes et libram in its inchoate condition, 
64, 159-161 ; its second and third 
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stages, 161 sq, ; necessity of testator's 
instituting or disinheriting sui heredes, 
see **Sui keredes" ; how he had to 
deal with emancipated children, see 
"Emancipation** ; instituted heir re- 
quired to have testamenti f audio with 
testator, 889 ; suhstitutions, 166 ; sub- 
sidiary provisions, 829 ; the so-called 
praetorian t., t&. / the t. of the Jus- 
tinianian law, 894 ; J.'s legislation 
about disherison, praeterition, etc., 
896 sg. ; rights, etc., of heir, etc., 
under or in opposition to a testa- 
ment, see ** Hereditas," **Bonar. pos- 
968810 *' ; querela inofficioai testamenti, 
see ** Querela " ; testamerUum mililare, 
320 8q, ; testamentary trusts, see 
** Fideicommisaa " ; codicils, see 
"CodiciU" 

Texts of Institutes, 408 ; of Digest, 409 ; 
of Code, 410 ; of Novels, 411 

Theft and its forms and actions, 140 sg., 
428 s;. 

Theodoricit Edidum, 871 

Theodosian Code, 867 eq,; Theodosian 
and post-Theodosian Novels, 869 

Theophilus'a Paraphrase of the Insti- 
tutes, 401 sq, 

Tignum fimetimi, 127, 141 

Tipucitos, 408 n. 4 

Transmission {transmissio) of heir's jus 
adeundi, — Justinian*s amendment, 
897 

Tribonian, 378 sq.; his "emblems," 882 
n. 15 

Tribunate, Institution of, 81 ; functions 
of tribuues, 81, 91 

Trinoctialis usurpoHOy 85 n. 48, 111 

Turin Oloss on Institutes, 404 

Tutory over Pupils in regal period, 38, 
116 ; t. of male agnates {ttUela Ugiii- 
ma) introduced by XU Tables, 119 ; 
tut, kg, ended by capitis denUnutiOy 
124 ; the office of a tutor, 120 ; the 
actio de rationibus distrahendis, 141 ; 
removal of tutor as suspect, 207 ; 
regulation of t. over p. by oraiio divi 
Sweri, 825 ; tufbry-at-law opened to 
cognates, and exceptionally even to 
females, 891 

Tutory over Women in patrician Rome, 
88, 116; its justification, 88 n. 84; 
tutory of agnates, 119 ; fiduciary t, 
44 n. 7 ; tuiela legitima of agnates 
abolished by I Claudia, 287, 826; 
entire disappearance of t. over w. in 
later classical law, 326 

Twelve Tables, — the complaints that 
evoked them, 86 sq. ; their compila- 
tion, 94 ; sources, 95 ; remains, 96 



sq,; reconstruction, 98 sq,; arrange- 
ment and most authoritative versions, 
99 n. 8 ; general characteristics, 100 
sq, ; the texts of, 434-448 

Ulpianus, Domitius, 805 ; Fragmenta 
Ulpiani, 310, 811 

UTtciarium fenus, 91 

Usucapio, The, of XII Tables, 138 sq. ; 
amended in latter half of republic, 
251 ; remodelled by Justinian, 892 

Usuoapio pro herede, — origin, 48 sq, ; 
nature, 170 sq,, 136 n. 42 

Usufruct and quasi-usufruct, 327 

Usuree^lio fidudae, 136 sq. 

Usury, Laws to repress, 91 

Usurpatio, 111 

Usus, see ''Custom 

Usus, marriage by. 111 n. 1 

" Uti legassit suae rei ita jus esto" — 
origiDal application, 158 and n. 8 ; ex- 
tension, 162 

Uxor and materfamilias, — distinction, 
llln.2 

Vadimonium, 144, 263 n. 23 
Valentinianian *'Law of Citations," 863 
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Valerius Probus, — ^his **Notae Juris, 

812 
Vatican Fragments, 370 
Vectigalis, Ager, 393 
Vengeance, I^vate, in early law, 51 sq. 
Verba nuncupata in a mancipation, 182 

sq. 
Vesting of an inheritance, 166 sq, 
" Veteres" of Utter republic, 247 sq, 
Vindex in manus injectio against a 

judgment-debtor, 194, 195, and notes ; 

no room for him in m. t. against a 

nexal debtor, 151 ; in the XII Tables, 

192 n. 5, 434 
Vindicare, meaning, 182 n. 15 ; ety- 
mology, ib, 
Vindicatio, Jtei : per sacramentum, 177- 

187 ; per sponsionem, 387 sq, ; per 

formulam petitoriam, 838 
Vindiciae, 184 n. 22, 443 
Vindicta in sacramental real action, 

179 ; in manumission, 816 
" Vis cmUs et/estucaria," 188 
Visigothorvm, Lex Romana, 871 
Voconiana ratio, 270 

Warranty against eviction in mancipa- 
tion, 180 sq,; did it arise ipso juret 
131 

Witchcraft, 140 

Women, see "Manus,*' "Sex," "Testo- 
ment," '* Tutory over women " 
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TO 

STRUCTURAL BOTANY 

By D. H. SCOTT, M.A., PilD., F.RS. 

Part L— Flowering Plants (3id Edition) 
Illustrated with 113 figures 

Part II.— Flowerless Plants (2nd Edition) 
Illustrated with 114 figures 

In two VolwMs, Grown Svo. Cloth, Price Zs. 6(2. each 



PRESS OPINIONS 

'* In noticing elementary books in these paces, we have lamented nothing 
more than the want of a book which should do for strnotnral botany what Prof. 
Oliver's Lessons has long done for the study of the principal natural orders. It 
seems hard to realise that this grievance is no more, and that we possess such a 
book in our own language, and a book that no honest critic will fail to assess at 
a higher value than any known book in any language that has the same scope 
and aim. Nothing could well be more plain and simple, or more severely 
accurate or better judged from beginning to end." — Journal qf Botany. 

''As an introduction to botany, which is all that this work pretends to he, 
this is so excellent, that we commend it most heartily to all who desire to be 
well grounded in the first principles of each department of botany, not of one 
only. — The Gardeners' Chronicle, 

" An introduction to the study of structural botany has long been a desideratum 
in this country. . . . Dr. Scott s little book supplies this need in a most admir- 
able manner, and he has thoroughly earned the gratitude both of teacher and 
student alike for the freshness and clearness with which he has presented his 
subject. " — Nature, 

" It is very conscientiously done, and the illustrations are very numerous and 
veiy good,"— Pall Mall GfazeUe, 

''Clearly written in plain language, and consist of first-hand knowledge 
expressly arranged for this definite end. Such books are the grammar of botany." 
— Nature Notes, 

" This admirable little publication." — Ouardiofii, 

"It stands out from the ever-increasing crowd of guides, text-books, and 
manuals, in virtue not only of originality of design, but also of the fact that the 
subjects treated have been specially investigated for the purpose of the book, so 
that we have not the mere compilation of a book-man, but an account based on 
the results of the author's own observation." — Natural Science. 

"Students of botany will welcome the second part of Dr. D. H. Scott's 
Introduction to Structural Botany which has just appeared. . . . The lan^fuage 
is clear and not unnecessarily technical, which is a great advantage to a begmner. 
We believe many aredeterrea from the fascinating study of botany by the extremely 
numerous technical terms with which so tnany manuals abound. . . . The 
illustrations are clear and well explained ; many of them are original, others 
chosen from the works of specialists in the various subdivisions. We do not 
remember reading a clearer description of the growth of ferns than that in the 
chapter on vascumr cryptograms.— We^minster Review, April 1897. 
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EAELY GREEK PHILOSOPHY 



BY 

JOHN BUENET, M.A. 

FSLLOW or MZBTOM COLLBOB, OXFOKD 

Demy Sva Cloth. Price 10& 6(/. 



"Mr. Burnet has placed English readers under a deep obligation by the 
publication of his studies in 'Early Greek Philosophy.' The work is no mere 
historical sketch such as we have had to be content with up till now, but a 
thoroughly critical presentation of the teaching of some of the earliest speculators 
on the nature of things. '* — Westmintter Review, 

" In writing a history of ' Early Greek Philosophy/ Mr. Burnet enters into 
competition with formidable rivals ; but we have no hesitation in saying that 
formidable as these rivals are, this latest history, taken all in all, is the besL 
He has, in short, put into our hands the most readable and the most trustworthy 
history of early Greek philosophy. " — BrUiah Weekly, 

"The book is a valuable and interesting addition to the literature of Greek 
philosophy. " — Atherueum. 

'* We recommend this book cordially to all who are interested in philosophy ; 
to those who do not know the history of early Greek philosophy, because it will 
give them a clear and accurate picture of a period of thought which possesses 
both great importance and a singular fascination ; to those who do, because it 
will give them the opportunity of reading these thinkers again." — Speaker. 

" It is only just to the author to say that he has conferred a great benefit on 
the accurate study of Greek philosophy by his valuable treatise.*' — Morning PosL 

** It is impossible in the s|)ace at our command to do justice to a work con- 
taining so much research. The author has made good his claim to a place in the 
front rank of English scholarship. He has a rare gift of lucid exposition." — 
Daily Ckroniele. 

"The book is a remarkable example of unwearied research, and of original 
and independent work in the interpretation of the often confused and obscure 
remains of these early thinkers." — yorth British Daily Mail. 
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